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The printing of this Appendix was nece ssitated by the fact that appellants 
failed to include in their Appendix the matter which appellee indicated in its 
"Statement of Appellee Covering Contents of Joint Appendix. "" Thus, this Appendix 
is prepared pursuant to this court's order of April 29, 1969, directing that appellee 
file an Appendix to his brief. 


In order to facilitate use of Appendix material, page numbers in this 
Appendix begin with page 27 as appellants' Appendix contained 26 pages of material. 
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[ Filed - September 17, 1964] 
; UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of 
BALOGH & COMPANY, INC, In Bankruptcy No. $3 - 34 
Bankrupt 


ORDER 
1. Enjoining William T. Spence, (a) Plaintiff in Civil 
Action 2997-63, United States District Court for the 
District of Columbia, and (b) Plaintiff in Attachment 
Action No. 96-86, Circuit Court of Arlington County, 
Virginia, and 
2. Enjoining First National Bank of Arlington, and 
3. Order to Show Cause why the Escrow Deposit in the 


First National Bank of Arlington should not be Turned over 
to the Trustee 


At WASHINGTON, D. C., this _/°7 day of September, 1964. 

Upon consideration of the Trustee's Motion to Enjoin (1) William T. 
Spence, (a) Plaintiff, Civil Action 2997-63, United States District Court for 
the District of Columbia, and (b) Plaintiff, Attachment Action No. 96-86, 
Circuit Court of Arlington County, Virginia, and to Enjoin (2) First National 
Bank of Arlington, and (3) For Order to Show Cause why the Escrow Deposit | 
in said Bank should not be Turned over to the Trustee, and good cause there- 
for having been alleged; and it appearing that William T. Spence should 
immediately be enjoined from further pursuing and prosecuting suits filed in 
the United States District Court for the District of Columbia, Civil Action 
No. 2997-63, and in the Circuit Court of Arlington County, Virginia, 
attachment action No. 96-86, and likewise that the First National Bank of 


Arlington should be enjoined in the manner and for the reasons specified in , 


—" Sane aad 
said Motion, and that William T. Spence, the First National Bank belaciiagrba, 
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and Stephen E. Balogh should show cause to this court why said actions 


should not be permanently enjoined, and why the property of the bankrupt in 


said bank should not be turned over to the Trustee, and all claims there- 
against asserted as well as all claims asserted by any of said parties against 
the bankrupt growing out of matters growing out of said complaint should not 
be asserted in this proceeding, IT IS 

ORDERED that William T. Spence, his agents, attorneys and repre- 
sentatives, be and he hereby is restrained ex parte from pursuing further 
action in Civil Action No. 2997-63 in the United States District Court for the 
District of Columbia, or in attachment action No. 96-86 in the Circuit Court 
for Arlington County, Virginia, or from commencing any further or other 
action, other than in the above-captioned proceeding, relating to or in respect 
to claim or claims subject of the above-numbered plenary actions; and it is 
further 

ORDERED that the First National Bank of Arlington, its agents, 
attorneys and representatives, be and it hereby is restrained ex parte from 
further proceedings in connection with the action pending in the Circuit Court 
for Arlington County, Virginia, attachment proceeding No. 96-86, and from 
setting off or attempting to set off against any asset, credit, or property of 
the bankrupt in said bank any claim arising upon any alleged obligation to 
the bankrupt herein in the sum of $9,000. 00, or in any sum whatsoever; 
and it is further 

ORDERED that 

William T. Spence 


3715 Idaho Avenue, N. W. 
Washington, D. C. 
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First National Bank of Arlington 
801 North Glebe Road 
Arlington, Virginia 

Stephen E. Balogh 

2144 California Street, N. W. 


Envoy, Apt. #704 
Washington, D. C. 


show cause before this court onthe 20 _ day of AcLitiew , 1964, 
at 10 p.M- 
in Room 2104 United States Court House, Third Street and Constitution Ave. , 
N. W., Washington, D. C., 

(1) Why William T. Spence, his agents, attorneys and representa- 


tives, should not be permanently enjoined from further pursuing his claims 


against the bankrupt and others as set forth in Civil Action No. 2997-63 in 


the United States District Court for the District of Columbia, andi in attach- 


ment action No. 96-86 in the Circuit Court for Arlington County, | Virginia, 
and why the claims subject of the said civil actions should not be asserted in 
this proceeding for summary adjudication by this court; 

(2) Why the First National Bank of Arlington, its agents, attorneys 
and representatives, should not be enjoined from setting off or attempting to 
set off any claim it asserts against the bankrupt against such property, 
assets, deposits, or credits of the bankrupt in said bank and why it should 
not assert said claim for summary adjudication by this court in the above- 
captioned proceeding; 

(3) Why such property, credit, assets, or deposits of the bankrupt 
corporation, or belonging to the bankrupt corporation for the benefit of its 
customers and creditors on deposit in the First National Bank of Arlington, 


should not be turned over to the Trustee in Bankruptcy herein for deposit as 
’ 
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an asset of the bankrupt estate for the benefit of its creditors. 


and it is further 

ORDERED that on or before five (5) days from the date of the hearing 
set herein, if said parties respondent oppose the granting of the relief prayed 
for in said Motion, that they shall cause written opposition thereof to be filed 
in this court and a copy of said opposition served upon Samuel M. Greenbaum, 
Esq. , attorney for the Trustee in Bankruptcy, 401 Tower Building, 


Washington, D. C. 20005; and it is further 


ORDERED that the Trustee in Bankruptcy be and he hereby is 
directed to cause a certified copy of this Order and the Motion appended 
hereto to be served by first class mail, postage prepaid, upon the afore- 
named respondents at the addresses hereinabove set forth, and, in addition 
thereto, upon: 


Cornelius H. Doherty, Esq. 

Attorney of record for William T. Spence 
1010 Vermont Ave., N. W. 

Washington, D. C. 20005 


Peter J. Kostik, Esq. 

Attorney for First National Bank of Arlington 
2046 Wilson Blvd. 

Arlington, Virginia 


Kieffer & Maroney 

Attorneys for Stephen E. Balogh 
Suite 1037 

1875 Connecticut Ave., N. W. 
Washington, D. C. 


and further, said Trustee is directed to cause a certified copy of this Order 
to be served by mail or personally upon: 

Clerk, Civil Division 

U. §. District Court for the District of Columbia 


Third Street and Constitution Ave., N. W 
Washington, D. C. 
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with a request that said Order be docketed in the pending action in said court 


above designated, and to the 
Clerk, 
Circuit Court for Arlington County 
Arlington, Virginia 
with a request that said Order be docketed in the pending action in said court 
above designated. 
PROVIDED further, that said Trustee shall cause the service of the 


| foregoing copies to be made on or before five (5) days from the date of the 


entry of this Order and shall certify to said service. 


? 


a w toe ot) ae lair <a fs —, 


Referee in bankruptcy 


[Caption Omitted in Printing] 


MOTION TO ENJOIN (1) WILLIAM T. SPENCE, (a) PLAIN- 
TIFF, CIVIL ACTION 2997-63, UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA, and (b) 
PLAINTIFF, ATTACHMENT ACTION No. 96-86, CIRCUIT _. 
COURT OF ARLINGTON COUNTY, VIRGINIA, AND TO Kee 
ENJOIN (2) FIRST NATIONAL BANK OF ARLINGTON 
and 
(3) FOR ORDER TO SHOW CAUSE WHY THE ESCROW | 
DEPOSIT IN SAID BANK SHOULD NOT BE TURNED OVER oHN A. BRE! 


TO THE TRUSTEE REFEREE Ut! 2" 
TO THE HONORABLE JOHN A. BRESNAHAN, Referee in Bankruptcy: 

Edward J. McGrath, duly appointed and qualified Trustee in Bank- 
ruptcy of the above-captioned estate, respectfully represents: 

1. He was appointed by this court as Trustee on the 10th day of 
September, 1964, and thereafter duly qualified by giving bond in the directed 


amount. 
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2. There is scheduled, on Schedule A-3 filed in this proceeding, 


a claim of William T. Spence, 3715 Idaho Avenue, N. W., Washingxor, 
D. C., upon which two suits have been filed, viz: 


(a) United States District Court for the District of 
Columbia, Civil Action No. 2997-63, filed December 16, 
1963. Said suit is a complaint seeking recovery of a com- 
mission retained by the bankrupt corporation in transactions 
involving said William T. Spence, for a mandatory injunction 
and for damages, with interest at 6% from October 14, 1963, 
plus costs. Counterclaim on behalf of the bankrupt corporation 
was filed in said action on, to-wit, January 8, 1964, in the 
sum of $284, 330.00. (For details see Schedule B-3(c) of the 
bankrupt's schedules filed herein. ) 


(b) A notice of Motion for Judgment initiated in the 
Circuit Court for Arlington County, Virginia, in Attachment 
Action No. 96-86, was filed on March 30, 1964. Thereafter, 
upon an attachment issued to the Sheriff of Arlington County, 
funds in the First National Bank of Arlington, in an escrow 
account entitled "Balogh & Company Escrow Account", in the 
sum of $12, 200.00 were attached. Named in the said suit as 
co-defendants, in addition to the bankrupt corporation, were 
Stephen E. Balogh, individually, and the First National Bank 
of Arlington. 


Petitioner, as of this date, has not had the opportunity to review all 
pleadings in the foregoing court actions; however, due to the emergent and 
expedient matters confronting him in regard thereto, seeks an injunction to 
issue by this court directing William T. Spence, plaintiff in both actions, his 
agents, attorneys and representatives, and others, acting directly in his 


behalf, from further action or proceeding in connection with either of said 


actions, or from commencing any other action other than in this proceeding 


in regard to the claim or claims asserted against the defendants in said 


actions. 
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3. There is presently pending a hearing set for September 29, 1964 


before the Circuit Court, Arlington County, Virginia, upon the Motion to 


Quash the attachment effected by the Sheriff upon the plaintiff's Motion for 


Judgment. 

4, Petitioner is informed that the First National Bank of Arlington 
has filed an answer acknowledging a deposit in the name of “Balogh & Company 
Escrow Account" in said bank in a sum sufficient to satisfy the attachment. 
Further, said bank asserts a right of set-off to the extent of $9,000. 00 for 
alleged obligations owing by Balogh & Company, Inc. to said bank providing 
said funds are determined to be the funds of Balogh & Company. : 

5. Petitioner states that the pending litigation instituted by William 
T. Spence, with the exception of the funds under attachment, at best, if said 
plaintiff succeeds in his actions, would constitute a claim or claims asserta- 
ble by Proof of Claim in the bankruptcy proceeding. 

6. Petitioner asserts that the multiplicity of actions pending on which 
the bankrupt corporation has already in the United States District Court for 
the District of Columbia asserted a substantial counterclaim, could be 
expediently and summarily adjudicated by this court pursuant me properly 
filed Proof of Claim, and that to require petitioner to undertake defense of 
said plenary actions and the assertion of bankrupt's counterclaim in one of 
said actions, and the pursuit of the Motion to Quash the attachment in the 
other of said actions, will unduly delay and interfere with the administration 
of the estate and require the incurrence of substantially greater expense in 
said plenary litigation than would be required in a summary proceeding 


before this court. 
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7, The account in the First National Bank of Arlington, designated 
an escrow account, is an account, the ownership of which is in the bankrupt 
corporation to which petitioner, as Trustee, succeeds in interest and title, 
and the beneficiaries thereof are customers and creditors of the bankrupt with 
claims scheduled in this proceeding. The proper administration of this pro- 
ceeding requires that said fund be turned over to petitioner as Trustee,and 
those asserting claims thereagainst be required to initiate by appropriate 
pleading in this cause, action in support of claims to said fund. Petitioner 
should not be required to undertake the expense of plenary litigation inter- 
fering with the orderly administration of this estate and entailing substantial 
expense to the detriment of creditors. All assets and property belonging 
to the bankrupt as of the date of the filing of the petition in bankruptcy are in 
custodia legis, and any proceedings affecting said property or assets should be 
enjoined pursuant to this court's power as provided under Section 2a(15) of 
the Bankruptcy Act. 

_ WHEREFORE, premises considered, it is prayed: 
(1) That this court immediately issue an injunction ex parte restrain- 


ing William T. Spence, his agents, attorneys and representatives from pur- 


suing further action in Civil Action No. 2997-63 in the United States District 


Court for the District of Columbia, or in attachment action No. 96-86, in the 


Circuit Court for Arlington County, Virginia, or from commencing any 


further or other action, other than in the above-captioned bankruptcy pro- 
ceeding, relating to or in respect to claim or claims subject of the above- 


numbered plenary actions. 
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(2) That this court immediately issue an injunction ex parte 


restraining the First National Bank of Arlington, its agents, attorneys and 
representatives, from further proceedings in connection with the action 
pending in the Circuit Court for Arlington County, Virginia, attachment 
proceeding No. 96-86, and from setting off or attempting to set off against 
any asset, credit, or property of the bankrupt in said bank any claim arising 
upon any alleged obligation to said bankrupt in the sum of $9,000.00, or in 


any other sum whatsoever. 


(3) That an Order to Show Cause issue directing William T. Spence, 


First National Bank of Arlington, and Stephen E. Balogh to show cause why 
any deposit,fund, credit, or account, Or property of the bankrupt, or to which 
the bankrupt is entitled, in the First National Bank of Arlington, ‘Arlington, 
Virginia, should not be turned over to the Trustee in Bankruptcy, and why any 
claim or claims to said property or assets by any party asserting claims 
thereto should not be asserted in this proceeding. 

And for such other and further relief as this Honorable Court may 


deem just and proper. 


ard J. McGra 
Trustee in Bankruptcy 


samuel M. Greenbaum 
Attorney for the Trustee 
401 Tower Building 
Washington, D. C. 20005 
347-2626 
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POINTS and AUTHORITIES IN SUPPORT OF THE FOREGOING 
MOTION TO ENJOIN (1) WILLIAM T. SPENCE, (a) PLAINTIFF, 
CIVIL ACTION 2997-63, UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA, and (b) PLAINTIFF, 
ATTACHMENT ACTION No. 96-86, CIRCUIT COURT FOR 
ARLINGTON COUNTY, VIRGINIA, AND TO ENJOIN (2) 

FIRST NATIONAL BANK OF ARLINGTON, and (3) F OR 

ORDER TO SHOW CAUSE WHY THE ESCROW DEPOSIT IN 

SAID BANK SHOULD NOT BE TURNED OVER TO THE TRUSTEE 


In support of the foregoing Motion, petitioner respectfully invites 
this court's attention to the following points and authorities: 
1. Section 2a(15) of the Bankruptcy Act (11 USC 11a(15)) 
2. Volume 1, Collier on Bankruptcy, 14th Edition, pages 300 through 


343, paragraphs 2. 62 through 2. 66. 


3. Isaacs vs. Hobbs Tie & Timber Co., 282 US 734, 51 SCt 270, 


75 LEd 645. 


amuel M. Gre um 
Attorney for the Trustee 


[Caption Omitted in Printing] 


ANSWER OF WILLIAM T. SPENCE TO THE ORDER TO 
SHOW CAUSE AND FOR AN ORDER DIRECTING THE 
RELEASE OF THE FUNDS TO WILLIAM T. 
SPENCE 


William T. Spence, through his attorney, Cornelius H. 
Doherty, for answer to the order to show cause why the escrow 
deposit in the First National Bank of Arlington should not be turned over 
to the trustee and for an order directing the trustee to release the 
escrow fund of Twelve Thousand Two Hundred ($12,200.00) Dollars 


to William T. Spence, and for a dismissal of the counter—claim of the 
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bankrupt in the case of Spence vs. Balogh & Company, Civil Action 


Number 2997-63, and for reasons therefore submits the following: 

1. The record of the United States District Court for the District 
lof Columbia in the case of Spence vs. Balogh & Company, Civil Action 
Number 2997263, and Spence vs. Balogh & Company, Civil Action 


Number 1757-61, clearly disclose that the Twelve Thousand Two 


Hundred ($12,200.00) Dollars in issue was a part of an escrow fund 


created on September 16, 1959 in the First National Bank of Arlington, 


ifor the sole purpose of buying Six Thousand Two Hundred and Twenty 
(6,220) Shares of stock of the Northern Virginia Doctors Hospital 
Corporation for a net price of Sixty Two Thousand and Two Hundre 
($62,200.00) Dollars. 

2. That the fund so created is not an asset of the bankrupt by 


reason of its exemptions under Title 11, Section 96 (e)(4) U.S.C.A. 
FILED : 


OCT 15 1964 


OBN A. BRESHAHAN 
= IN BANKRUPTCY 


3. That the alleged claim of Balogh & Company as set forth 
in its counter-claim in the case of Spence vs. Balogh & Company, 
Civil Action Number 2997-63, is a compulsory Siitec caus under 
Rule 13(a) of the Federal Rules of Civil Procedure, and at having 
been claimed in that proceeding it is res judicata. 

4. The depositions of Stephen E. Balogh, President of the 
bankrupt company, were taken in the case of Spence vs. Balogh & 


Company, Civil Action Number 2997-63, om February 21, 1964 and 
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April 10, 1964, cleariy disclose that it has no claim against Spence on 


its counter-—ciaim. 
ARGUMENT 


On August 3, 1959, Balogh & Company was the under- 


writer for the sale of stock of the Northern Virginia Doctors Hospital 


Corporation, which was to be sold by it at a price of Ten ($10.00) 
Dollars a share, out of which the bankrupt was to receive a commission 
of Fifteen (15%) per cent. 

On August 3, 1959, Spence purchased Six Thousand at 
Hundred and Twenty (6,220) Shares of this stock and on August 6, 
1959, a Treasurers check in the sum of Sixty Two Thousand and 
Two Hundred ($62,200.00) Dollars was delivered to Balogh & Company 
in payment thereof. 

On the morning of August 4, 1959, the bankrupt's agreement 
with the Northern Virginia Doctors Hospital Corporation was cancelled, 
and the bankrupt was not able to complete delivery of the stock, and 
on September 16, 1959, the Sixty Two Thousand and Two Hundred 
($62,200.00) Dollars was placed in an escrow account in the First 


National Bank of Arlington, where it was subject to the check of Balogh 


f& Company only for the purpose of paying for Six Thousand Two Hundr¢d 
and Twenty (6,220) Shares of the stock of the Northern Virginia 
Doctors Hospital Corporation and pending the end of the litigation, in 


the Circuit Court of Arlington County to require the Hospital Corporatio 


to make the stock available. 
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The litigation in Virginia ended with the decision that the 


bankrupt was the agent of the Hospital Corporation and that the Hospital 
Corporation could cancel the bankrupt's authority to sell itls stock at 


any time. 


Spence then instituted an action against Balogh & Company in 


the United States District Court for the District of Columbia, being 
Civil Action Number 1757-61 for damages for its failure to deliver the 
Sixty Two Thousand and Two Hundred ($62,200.00) Dollars to Riggs 
& Company when the stock was made available for that purpose, which 
action ended in a judgment in favor of the bankrupt. 

If the bankrupt had any action or claim against Spence 
growing out of the purchase of this stock, that cause of action grew out 
of the sale of the stock to Spence and would be a compulsory countere= 
claim under Rule 13(a) 28 U.S.C.A., which contains the following: 

"A pleading shall state as a counterclaim 

any claim which at the time of serving the pleading 

the pleader has against any opposing party, if 

it arises out of the Gransaction or occurrence — 

that is the subject matter of the opposing party's : 

claim * * * ." 

In the case of Switzer Bros. Inc. vs. Lochlin, 207 

7 483, the court at page 488 said: 
"If the counterclaim is compulsory, it 

must be presented in connection with the main 

suit and, upon failure to do so, the claimant is 

barred from seeking the same relief in an 

independent action. Failure to file the counter- | 


claim is res judicata of the relief which might 
have been obtained thereby." 
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In the case of Firemen's Insurance Company of Newark vs. 
L. P. Stewart & Bro., Inc., 158 Atl.Rep.2d 675, where the question 
of a compulsory counterclaim was passed upon, Judge Hood in the 


opinion of the court at page 677 made the following statement: 


"Crusty's claim against Steuart, the right 
now being asserted by the subrogees, obviously 
existed when Crusty was served with the third- 
party complaint and obviously its claim arose 
out of the same occurrence that was the subject 
matter of Steuart!s claim. Thus Crusty!s claim 
was a compulsory counterclaim and it was not 
asserted," * * * whenever a compulsory counter= 
claim is not pleaded in an action when it should 
have been pleaded, the judgment entered in that 
action is clearly res judicata as to the merits of 
the unpleaded counterclaim." United States vs. 
Eastport Steamship Corp., 2 Cir. ,255 F.2d 795, 
805." 


In October, after the litigation had ended, the bankrupt 
released Fifty Thousand ($50,000.00) Dollars of the Sixty Two 
Thousand and Two Hundred ($62,200.00) Dollars, and the records 
of the bankrupt will disclose that at no time prior to October of 1963 
did the bankrupt carry this account as an asset of the Corporation. 

The escrow account in the First National Bank of Arlington 


was finally set aside and remained so allocated since September 16, 


1959, almost five (5) years before Balogh & Company was adjudicated 


a bankrupt, and comes within Title 11, Section 96(e)(4). 


The counterclaim of the bankrupt in the matter of Spence 
against it, being Civil Action Number 2997-63, is without any basis in 
fact. The depositions of Stephen E. Balogh, the President of the 


bankrupt firm, taken on February 21, 1964 and fpril 10, 1964, clearly 
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disclose that the bankrupt had no right of action against Spence for 


damages for the matter claimed therein, and it would appear that this 


part of the counterclaim was also a matter which should have been 


made a part of the litigation contained in Civil Action Number 1757-61. 

In “the original action of Spence against Balogh & Company, 
Civil Action Number 1757-61, the bankrupt made numerous tenders of 
Nineteen Thousand ($19,000.00) Dollars, contending that that was only 
Spence!s share of the Sixty Two Thousand and Two Hundred 
($62,200.00) Dollars, and that other doctors interested therein were 
entitled to the balance of the funds. | 

There is attached hereto a memorandum for a reference to 
various parts of the record in Civil Action Number 1757-61 and Civil 
Action Number 2997-63. 

It is respectfully requested that the rule to show cause be 
dismissed and that an order be entered herein releasing the Twelve 
Thousand Two Hundred ($12,200.00) Dollars and directing the First 
National Bank of Arlington to pay over to William T. Spence the sum 


of Twelve Thousand Two Hundred ($12,200.00) Dollars. | 


Cornelius H. Doherty 

1010 Vermont Avenue, N.W. 
Washington, D.C. 

Attorney for William T. Spence. 


[Certificate of Service Omitted in Printing] 
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MEMORANDUM 


On August 3, 1959, an amended underwriting agreement was in 
full force and effect between the Northern Virginia Doctors Hospital Corpora- 
tion and Balogh & Company in which Balogh & Company as the distributor be- 
came the exclusive agent for the sale of the stock of Northern Virginia Doctors 
Hospital Corporation at $10.00 per share, out of which the Hospital Corpora- 


tion was to pay Balogh & Company 15%. 


On August 3, 1959, Dr. William T, Spence purchased 6220 shares 


of the stock for the sum of $62, 200.00, and on the 6th day of August, 1959, a 
certified check, in the sum of $62, 200.00, was delivered to Balogh & Company 

On the morning of August 4, 1959, the Hospital Corporation can- 
celled Balogh's contract and he was unable to deliver the stock and under date 
of September 16, 1959, the $62, 200.00 was placed in an escrow account in the 
First National Bank of Arlington, Virginia (J. A. 190). 

The following are excerpts from the depositions and/or transcript 
of the testimony of Balogh covering the matter of the escrow agreement and 
his claim against Spence: 

Balogh testified, in the action of Spence, et al, against the 
Northern Virginia Doctors Hospital Corporation, in the Circuit Court of 
Arlington County, on September 29, 1959, covering the matter of any claim 
for commission at page 58 of the transcript of the testimony in that cause as 
follows: 

Q How much, sir, woulc you have gotten if the stock 


commitment of the corporation with these intervenors 
had been carried through, sir? 
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A On the 6,400 shares I made a verbal promise to 
the Doctors Hospital. This is purely sentimental on 
my part, because on the basis that I always thought a 
great deal of this organization and I believed that medi- 
cal institution is needed, I promised the directors that 
my share of share of the commission will be returned in 


the form of a donation to the corporation, so I would not 
withhold any commission on that 6,400 shares in order 
to expedite the closing. 


Q How much did you bill Riggs for the deal you did 
put there? 


A Fifteen per cent, 
Q How much is that? 


A In accordance with this underwriting I had to bill 
15 per cent of $64, 000. 


Q That's about $9,000, roughly? 


A That is right, $9, 000. 

Q So, if the commitment of the corporation went 
through you would get nothing, is that right? You would 
give it back to the corporation? 


A I would have given a donation of $9, 000 to the cor- 
poration, 


OK Ok ok 
On page 61 Balogh testified as follows: 


A My agreement with the Doctors Hospital still 1 holds, 
Mr. Counsel, that all the doctors who purchased | the 
stock I will not charge any commission to any of them, 
and that holds for this sale and the past sale and all of 
the sales, including what the plaintiffs represent over 
here, because I am speaking of the institution. There 
will be no charge. 


In the case of William T. Spence v. Balogh & Company, Civil 


Action No. 1757-61, on page 7, the pre-trial order stated that the $62, 200.00, 


which plaintiff and other doctors tendered to defendant on August 6, 1959, was 


H 
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currently maintained by the defendant :n a special account in the First Nationa] 


Bank of Arlington, Virginia, and none of the doctors ever demanded return of 


any part of the $62, 200.00 and plaintiff has refused an offer of judgment for 


his share of the funds. 


On page 182 of the transcript of testimony (J. A. 43), Walter J. 
O'Donnell, a witness for Balogh & Company, President of the First National 
Bank of Arlington, Virginiamade the following statement: 


Q Mr. O'Donnell, these funds that are in escrow, the 
$62,200, could they be taken out by Balogh & Company? 
A. They could be withdrawn by Balogh & Company for 
the purpose of paying for 6220 shares of stock, and for 
that purpose only. However, the deposit is in the name 
of Balogh & Company. 


Q Was that the way it was held in your bank from the 
15th of April through the 25th of April, 1960? A. It has 
been held that way in the bank from the day the deposit 
was made, 


Q It hasn't been changed in any way? A, It hasn't 
been changed in any way. 


Anthony B. Cuviello, Esquire, the former attorney for Balogh & 
Company, called as a witness for Balogh & Company, testified, at page 269 
of the transcript of the proceedings, as follows: 


Now I wasn't interested in the Hospital Corporation 
as such, I was interested in Mr. Balogh and his cor- 
poration. I was interested in protecting his rights at 
that time, And as far as I was concerned, this letter 
from Mr. Aquilino was not satisfactory for me to ad- 
vise Mr. Balogh to turn over this large amount of money, 
which was ostensibly in an escrow type arrangement. 


I felt that he had a fiduciary liability as to the funds, 
because, as I understand, they were only to be used for 
one purpose only, and that is to pick up these shares 
of stock. 
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I just felt I wasn't going to allow him to turn over the 
funds when there was no assurances, at least to me, 
that these shares were actually going to be transferred. 


Balogh, as a witness for Balogh & Company, was questioned by 


his attorney, commencing at page 470 of the transcript (J. A. 145), testified 


as follows: ’ 


Q Are you referring to Defendant's Exhibit 20, a 
letter from Mr. O'Donnell so you (handing)? A. Yes, 
sir. This is the letter which was based upon a dis- 
cussion between our atto rney, Mr. Cuviello, and my- 
self. I called Mr. Walter O'Donnell and informed him 
that we will be depositing the entire $62, 200 into an 
escrow account, because, as I understood, if we put 
this in escrow, -- 


Q As aconsequence of your receiving this letter, 
you did in fact put the money into that escrow account? 
A. Yes. 


Q Has there been any time since the time you have 
deposited this money in that escrow account that Dr. 
Spence or any of his colleagues have made a demand 
on you for the return of that money? A, No sir, 


Q Have there been tine s when you have offered 
them the money? A, Two or three times, through 
our attorney, it has been offered, to liquidate this 
fund, because it is a liability to us. 
Q By "liability, " do you mean you have to give it: 
special treatment on your financial statements? A, 
On our monthly statements we have to carry this as 
a counter account or liability account, because we 
are custodians of this fund, 
Defendant's exhibit No. 20 appears on page 190 of the joint ap- 
pendix covering a letter between the First National Bank of Arlington and 
Balogh & Company covering the escrow agreement. 


On page 228 of the joint appendix there appears the statement of 


the trial judge as follows: 
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"That money was being held in escrow pending the 
outcome of the Virginia litigation." 


On page 528 of the transcript of the proceedings, in Civil Action 
No. 1757-61, Alan Cole, Esquire, attorney for Balogh & Company, stated: 
“And I might say, if Mr. Doherty is prepared to give 
us releases for $62, 200.00 we will give him the money 


this afternoon. There is no issue in this case about that." 


In the matter of Spence v. Balogh & Company, Civil Action No. 


2997-63, pending now, the deposition of Stephen E. Balogh was taken on ee 


February 21 : 1964, and on page 18 of that deposition Balogh stated that the 
$62, 200.00 was held in an escrow account in the name of Balogh & Company in 
the First National Bank of Arlington, and further stated that Anthony J. 
Cuviello, the corporation attorney, had advised him to do that and wrote him a 
letter stating that it should be put in a segregated account and not co-mingled 
with the Company's daily operational funds, and on page 19 of the deposition 
stated that he had released $50, 000. 00 to the bank and the balance of it, 


$12, 200.00, was still there; that he wanted to keep the $12, 200.00 on the 
Corporation's segregated account as a contingent receivable. 

On page 21 of the same deposition, Balogh stated that he could not 
release any of the money until the litigation was over. 

On page 27 he stated that the $62, 200. 00 was a liability which they 
had to carry because it wasn't our money. It was a contingent liability. 

On page 29 he stated that regardless of how much cash a broker- 
age house has on hand it is not an asset. ; 

On page 36 of the deposition Balogh admitted that he had 
$62, 200.00 that belonged to Spence and his group and that the $62, 200.00 was 


given to him for the purpose of buying stock. 
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As to Balogh's claim against Spence, as set forth in the counter- 


claim filed in Civil Action No, 2997-63, at page 45 of his deposition of Febru- 
ary 21, 1964, he stated that he personally did not recollect anything that Dr. 
Spence said against him; at page 47 he stated that he had the highest regard for 
Spence and that when he was talking about Spence he was talking about the re- 
peated litigation that his counsel was launching against him on Spence’s behalf. 

At page 52 of his deposition he stated that he had letters in his 
files from various doctors who wrote about Balogh & Company put admitted 
that none of these letters were from Spence, Dolan, Hazel or Schwartz. 


[Caption Omitted in Printing] 
ANSWER OF THE FIRST NATIONAL BANK 
OF ARLINGTON TO THE ORDER TO SHOW 
CAUSE 
COMES NOW the First National Bank of Arlington, by counsel, and 


for answer to the Order to Show Cause Why the Escrow Deposit in the First 


National Bank of Arlington Should Not Be Turned Over to the Trustee says 


as follows: 
1. The allegations of paragraphs 1, 2, 3 arid 4 of the Motion to 
Enjoin in this case are admitted. 


2. The allegations of paragraphs 5, 6 and 7 of the said Motion are 


FOR FURTHER ANSWER to the Order to Show Cause, the First 
National Bank of Arlington says as follows: | 
3. That heretofore there was filed in the Circuit Court for Arlington 


County, Virginia, a certain Cause involving the purchase of stock in Northern 
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Virginia Doctors’ Hospital Corporation, the same being Chancery Cause 


#10899. 


4. That William T. Spence, and other physicians (hereinafter 
FILED 
referred to collectively as Spence) had offered to purchase 6220 shares of 


OCT 7 6 3964 


JOHN A. BRESNAHAN 


REFEREE IN BANKR 
5. That Balogh & Co. was the broker purporting to act with ULC 


stock in the said corporation for $62, 200.00. 


respect to the sale of the said stock to Spence. 


6. That the matter of the purchase of the said stock by Spence 
became involved in the litigation aforesaid, and the $62, 200.00 which Spence 
had put up for the purchase of the stock was placed by Balogh & Co. in an 
escrow account to be held by the First National Bank of Arlington pending the 
outcome of the litigation. 

7. That the said litigation has been finally terminated with the 
result that the stock was not able to be delivered to Spence. 

8. That in December, 1963, $50, 000.00 of the funds being held in 
‘the said escrow account were authorized by Balogh & Co. to be released to 
Spence. 

9. There remains on deposit with this bank the sum of $12, 200.00 
of the said escrow account. 

10. This bank is not advised as to what arrangements there may be 
between Spence and Balogh & Co. with respect to the ownership of the said 


funds beyond that which has been heretofore alleged, and further says that it 


Cor ot Jeb gh Ce 
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Plea of Set-Off 


The First National Bank of Arlington further says that if the said 
funds are the property of Balogh & Co., then it is entitled to a set-off against 


the said funds in the amount of $9,000.00, together with interest at 6% per 


annum from January 1, 1964, due by a note executed by Stephen E. Balogh, 


which said note, while in the form of a personal obligation of Stephen E. 
Balogh, is claimed by Stephen E. Balogh to be a corporate obligation of 


Balogh & Co. 


Ue 


P. R J. KOSTIK 


Counsel for First National Bank of Arlington 
2046 Wilson Blvd., Arlington, Virginia 


[Certificate of Service Omitted in Printing] 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


IN THE MATTER OF 


BALOGH & COMPANY, INC., r In Bankruptcy No. 69-64 


Room 2104, U. S. Court House 
Washington 1, D. C. 
Thursday, October 22, 1964 
The above entitled matter came on for hearing for the 
| Rule to Show Cause why the escrow deposit in the First National 
Bank of Arlington should not be turned over to the Trustee, 
before Honorable John Bresnahan, Referee in Bankruptcy, at 
| 10:00, a.m., Thursday, October 22, 1964, 
APPEARANCES: 


EDWARD J. MCGRATH, ESQ., 
The Trustee 


SAMUEL M. GREENBAUM, ESQ., 
For the Trustee 


CHARLES ABELES, ESQ., 
For the Bankrupt 


CORNELIUS H. DOHERTY, ESQ., 
For Dr. William T. Spence 


PETER J. KOSTIK, ESQ., 
For the First National Bank of Arlington 


-- 0 -- 


MR. KOSTIK: I would like to get one thing straightened 


out. Of course, I have been going on under the impression that 


| these funds now belonged to--or the right to have then--belonged 


|e Doctor Spence entirely. | 

I was not aware of the answer on something to which you 
ae referred. I know that in some previous litigation there was 
| some question about giving Doctor Spence 4 certain enount of 
money and letting him out of the case. 


| 


Honor. If there are other parties who have an interest, they are 


| 


represents that entire interest, then I think we can ge ahead. 


But, I'm proceeding on the Show Cause Order here, Your 


entitled to be heard. 


Now, Spence represents that interest. If Mr. Doherty 


But I feel that if the other doctors have an interest in this 
thing, they would have 4 right to assert their clain in this 
| same proceeding. 

MR. DOHERTY: May I answer that? 

MR. KOSTIK: Yes. | 

MR. DOHERTY: Any right they have has been released to 
‘the First National Bank, to Walter O'Donnell, by 4 signed paper 
Me some time ago, that it all belongs to Spence, whatever it 
may be. | 

MR. KOSTIK: Well, just so we have it for the record 


| | : 


| here, this entire fund as far as the other doctors are concerned, 
belongs to Spence; and you're authorized to go ahead on that 

| basis? 

| MR. DOHERTY: ‘That's right. I'm sure that Mr. O'Donnel 
has that over there, because I saw the thing that was signed by 
all the doctors. 

| MR. GREENBAUM: Mr. Doherty, one further point that 
you stated in your argument that I want to emphasize. The suit 

originally filed in the Circuit Court of Arlington that went to 

| the higher court of Virginia against Northern Virginia Doctors’ 


Hospital Corporation, was a suit by Doctor Spence and the other 


| doctors as plaintiffs; not by Spence as an individual? 


| MR. DOH“RTY: No, because the testimony at the trial 


over there was that Balogh and Company sold--Balogh testified 


that it was sold to Spence himself and to no one else. And the 


| appeal was just by Spence. 


| 


| they were not proper party plaintiffs? 


| 


and Spence took it to the Court of Appeals. 


MR. GREENBAUM: was the Northern Virginia Doctors’ 


Hospital grante? = Juvgement against the other three doctors that 
MR. DOHERTY: No, just that the matter was dismissed 


| MR. GREENBAUM: Spence alone took it to the Court of 


Appeals? 


| 


MR. DOHERTY: Right. 
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Court. I respectfully refer Your Honor to the first paragraph 
of Doctor Spence's answer in which--if I may, I will read--it is 
stated: 
"William T. Spence through his attorney, cornelius 

H. Doherty, for answer to the Order to Show Cause why the escrow y 
deposit in the First National Bank of Arlington should not be 
turned over to the Trustee and for an Order directing the Trustee 
to release the escrow fund of $12,200.00..." In other words, 
there is a prayer for affirmative relief here. Ws nme) William 
T, Spence and (2),for a dismissal of the counter claim of the 

. bankrupt in the case of Spence versus Balogh and Company, Civil 
Action Number 2997-63, and for reasons therefor submits the 


following: " 


THE REFEREE: Let me stop you there. From reading 


these pleadings, I didn't understand that there was any objection 
from you gentlemen to summary jurisdiction, is that right? 

MR. GREENA.UM: No, there isn't. : 

“MR. DOHERTY: The only thing that we thought would be 
‘pefore it--at least sofar as Spence is concerned--was the $12,200 J00 
in an escrow account? If i/; wasn't in an escrow account, it 
should be released to Spence or back to the bank and let the 
litigation go on whatever way they wanted. There is only one 


issue here: Is that $12,200.00 in an escrow account? If it is, 


that's the end of it. 
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You have no objection to summary juris- 
diction? 

MR. DOHERTY: No, I don't. 

THE REFEREE: I understand that you don't have any 
objection, Mr. Kostik? 

MR. KOSTIK: We have the funds, Your Honor. We are 
willing to pay them--to do whatever is proper the Court says 
we should pay them if we don't have a claim on it. 

THE REFEREE: Well, I assumed that. If you don't 
plead to the summary jurisdiction, you consent to it. 

MR. DOHERTY: I plead ignorance anyway. But it 
wouldn't make any difference sofar as that is concerned, Your 
Honor, because the fund, I was going only on the fact that it 
was an escrow account. 

REFEREE: You want these issues settled? 


DOHERTY: Just that one issue. That's all there 


GREENBAUM: Or the counter claim of which we 
maintain there may be some part valid. We admit the major 
portion of it as such. 


MR, DOHERTY: As I understand this under Title ll, 


Section 96(e)4 which I referred to before, the money which is 


held in escrow in such a way that it is separated from the 
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actual funds of the bankrupt, under those circumstances, they 
are not a part of the assets of the bankrupt. 

r THE REFEREE: I was just trying to shorten Mr. 
Greenbaum's argument here. Not going into the merits of what 
phases that we have in litigation and directing your attention 
to the fact that in the event you do not plead to the summary 
jurisdiction, you consent to 4t, do I understand from these 
pleadings that you want, and that you know that you nave con- 
sented to the summary jurisdiction? 

MR. DOHERTY: No, I didn't understand it that way. 
I thought it was just in answer to the Rule to Show Cause and 


to set forth the facts. Your Honor sent out this Rule to Show 


Cause, and I answered it under the impression that it was a 


question whether you would decide whether or not it was the 


funds belonging to the escrow. 

THE REFEREE: That's what it was exactly, and by 
answering, both of you have consented to the summary jurisdiction 
of the Court to maxe a determination of these issues before me 
which would carry forward if I decide that way. 3 

MR, DOHERTY: Subject to what I put in there, of 
course, about that, Your Honor. 


{HE REFEREE: All right. You go ahead, Mr. Greenbaum. 
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MR. GREENBAUM: Well, under those Conditions: I was 
just going to demonstrate the right of this Court to take summary 
jurisdiction, but I think that pretty much concludes it. 

I will say this: That it was not intended this Court 
should reach decisions on merit today, and I would presume that 
the issue as to the merit would be specifically set, unless 
there is nothing more to be added in the way of testimony or <- 

MR. ABELES: May I speak, Your Honor. 

THE REFEREE: Certainly. 

MR. ABELES: I'm Charles Abeles representing Mr. 
Balogh personally. If Your Honor should take, as you call it, 
summary jurisdiction over this fund, does this foreclose Mr. 
Balogh personally from adhering to the position of the Arlington 
bank that there should be a setoff here? In other words, that 


this was an obligation of Balogh and Company itself rather than 


'Mr. Balogh personally, because if that is the case, Your Honor, 


we would have to vesast it. 

THE REFEREE: That's not a matter of issue before me 
this morning. It is something you will have to determine as to 
what you are going to do if we move along here. I don't know 

i what his position is going to be. I don't know what the position 


of these gentlemen is going to be right now. 


$7 
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ORDER 
1. Decreeing summary jurisdiction on all issues in C. A, 
2997-63, U. S. District Court for the District of Columbia, 
and attachment action No. 9686, Circuit Court of Arlington 
County, Virginia, and all counterclaims or defenses there- 
unto asserted; 
2. Fixing time for submission of stipulated statement of 
facts, or, in the alternative, setting hearing for taking of 
testimony on all issues; 
3. Taking under advisement prayer requesting turnover ‘of 
Balogh & Company escrow deposit ($12, 200. 00) in the First 
National Bank of Arlington; 
4. Withholding entry of permanent injunction upon assurances 
of counsel for parties in interest; 
5. Denying request of Stephen E. Balogh for further time to 
file response. | 

| 


At WASHINGTON, D. C., this _/ day of October, 1964. 

This matter came on for hearing on the 22nd day of October, 1964, 
upon the Trustee's "Motion to Enjoin (1) William T. Spence, (a) Plaintiff, 
Civil Action 2997-63, United States District Court for the District of Coes 
and (b) Plaintiff, Attachment Action No. 96-86, Circuit Court of Arlington 
County, Virginia, and to Enjoin (2) First National Bank of Arlington, and 
(3) for Order to Show Cause why the Escrow Deposit in said Bank should not 
be Turned over to the Trustee", and the Order to Show Cause issued there- 
upon under date of September 17, 1964, whereby William T. Spence, the 
"First National Bank of Arlington, and Stephen E. Balogh, as respondents, 
were directed to show cause at the aforesaid hearing (1) why William ly 
Spence, his agents, attorneys and representatives, should not be permanently 


enjoined from further pursuing his claims against the bankrupt and others as 
E D 
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set forth in Civil Action No. 2997-63 in the United States District Court for 


the District of Columbia, and in attachment action No. 96-86 in the Circuit 
Court for Arlington County, Virginia, and why the claims subject of the said 
civil actions should not be asserted in this proceeding for summary adjudica- 
tion by this court; (2) why the First National Bank of Arlington, its agents, 
attorneys and representatives, should not be enjoined from setting off or 
attempting to set off any claim it asserts against the bankrupt against such 
property, assets, deposits, or credits of the bankrupt in said bank, and why 
it should not assert said claim for sumamary adjudication by this court in the 
above-captioned proceeding; and (3) why such property, credit, assets, Or 
deposits of the bankrupt corporation, or belonging to the bankrupt corporation 
for the benefit of its customers and creditors on deposit in the First National 
Bank of Arlington, should not be turned over to the Trustee in Bankruptcy 
herein for deposit as an asset of the bankrupt estate for the benefit of its 
creditors, and whereby said respondents were further directed, if they 
opposed the granting of the relief prayed for in the said Motion, to file 
written responses thereto on or before five (5) days before the date of hearing 
on said motion; and upon consideration of the timely filed (1) Answer of 
William T. Spence to the Order to Show Cause and for an Order Directing 
the Release of the Funds to William T. Spence, and the (2) Answer of the 
First National Bank of Arlington to the Order to Show Cause, and the failure 
of Stephen E. Balogh to file any response, timely or otherwise, with this 
court to said Motion as directed in said Order to Show Cause; and upon the 


oral arguments of counsel for the respective respondents, i.¢., Cornelius 
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H. Doherty, Esq., attorney for William T. Spence, Peter J. Kostik, Esq., 


attorney for First National Bank of Arlington, and Charles C. Kietter, Esq. , 
attorney for Stephen E. Balogh, and counsel for the Trustee, made to this 
court at the time of said hearing, this court finds and concludes that: 

(1) As no timely objection has been made or filed by any respondent, 
this court should assume summary jurisdiction of the issues between the 
several respondents and the Trustee in Bankruptcy as framed in civil Action 
No. 2997-63 in the United States District Court for the District of Columbia 
in which Balogh & Company is named defendant, and attachment action No. 
9686 in the Circuit Court for Arlington County, Virginia, in which William 
T. Spence is plaintiff and the bankrupt corporation, Stephen E. Balogh, and 
the First National Bank of Arlington are named defendants, and all defenses 
and counterclaims and set-offs therein asserted; : 

(2) The aforesaid civil actions should continue to be enjoined by this 
court until further order of this court, or, in lieu of continuing the injunction, 
the assurances of counsel for parties in interest should be accepted that no 
further action will be taken in or in connection with (a) the afore-described 
court actions, or (b) the sum of $12, 200. 00 deposited in the First National 
Bank of Arlington in an account designated "Balogh & Company Escrow Account|’, 
until further order of this court; | 

(3) The sum of $12, 200. 00 on deposit in the First National Bank of 
Arlington in the Balogh & Company Escrow Account shall remain therein sub- 
ject to further order of this court, and the turnover thereof as petitioned for 


by the Trustee should be taken under advisement; 


60 
(4) Counsel for parties in interest should undertake to prepare a 


stipulated statement of pertinent and material facts for filing with this court 


on or before November 30, 1964, upon vh ich this court can undertake (a) to 


adjudicate summarily the entitlement of parties in interest to the funds of 


$12, 200. 00 as aforesaid, and (b) to adjudicate all other issues raised in the 
said complaints, defenses, and/or answers and counterclaims asserted in 
said civil actions. In the event that counsel are unable to reach an agreed 


stipulation as to pertinent and material facts for consideration by this court 


on or before November 30, then on said date this court shall fix a date for 
hearing to take relevant and pertinent testimony on the issues; 

(5) The oral request of Stephen E. Balogh, respondent, for extension 
of time to file a response to the Order to Show Cause should be denied for 
reason that the said Stephen E. Balogh and his counsel were each duly and 
timely served, at appropriate addresses, a certified ccvy of the Motion for 
Order to Show Cause and the order of September 17 issued thereon directing 
the filing of responses in the manner aforestated. 

WHEREUPON, IT IS 

ORDERED that all further proceedings and issues between the 
Trustee in Bankruptcy , William T. Spence, the First National Bank of 
Arlington, and Stephen E. Balogh, relating to issues raised in complaints, 
defenses, and counterclaims, in Civil Action 2997-63, United States District 
Court for the District of Columbia, and attachment action No. 9686, Circuit 
Court for Arlington County, Virginia, and claims to the sum of $12, 200.00 on 


deposit in the First National Bank of Arlington, be and the same hereby are 
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decreed to be subject to the summary jurisdiction of this court; and it is 


further : 
ORDERED that no injunction will issue restraining further action in 
said court actions or in reference to the disposition of the fund in the First 
National Bank of Arlington in the escrow account of Balogh & Company. upon 
the assurances of counsel for parties in interest that no further action will 
be undertaken without prior leave or authority of this court; and it is further 
ORDERED that subject to the jurisdiction and until further order of 
this court the sum of $12, 200. 00 now on deposit in the First National Bank of 
Arlington in the name of Balogh & Company Escrow Account shall remain 


therein; and it is further 


ORDERED that counsel for parties in interest shall mises to 
prepare on or before November 30, 1964, and file with this court a stipulated 
statement of pertinent and material facts and frame the issues for adjudica- 
tion by this court. Provided, however, that in the event said stipulation is 
not filed with this court on or before November 30, that at said time, this 
court shall set a hearing to take the testimony and evidence relating to said 
issues for adjudication by this court; and it is further 

ORDERED that the oral request of Stephen E. Balogh, made at time 
of hearing, for further time to file his response to the Order to Show Cause, 


be and the same hereby is denied; and it is further 


ORDERED that the Clerk of this court shall serve a copy of this 


order by first class mail, postage prepaid, upon: 


William T. Spence 
3715 Idaho Avenue, N. W. 
Washington, D. C. 
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First National Bank of Arlington 
861 North Glebe Road 
Arlington, Virginia 


Stephen E. Balogh 
2144 California Street, N. W. 
Envoy, Apt. #704 
Washington, D. C. 


Cornelius H. Doherty, Esa. 

Attorney of record for William T. Spence 
1010 Vermont Ave., N. W. 

Washington, D. C. 20005 


Peter J. Kostik, Esq. 

Attorney for First National Bank of Arlington 
2046 Wilson Blvd. 

Arlington, Virginia 


Kieffer & Maroney 

Attorneys for Stephen E. Balogh 
Suite 1037 

1875 Connecticut Ave., N. W. 
Washington, D. C. 


Copys sent te the aboveenamed J 4 c 
on the 22% aay of Cet, 19944 Referee’in Bankruptcy ~ 
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RULTC" 
In accordance with the order of this Court under date of October 


22, 1964, the Trustee, Edward J. McGrath, Esquire, through his counsel, 
Samuel M. Greenbaum, and William T. Spence, through his counsel, 
Cornelius H. Doherty, submit the following excerpts from the testimony given 
by Stephen E, Balogh, William T. Spence and others in the case of Dr. John 
T. Hazel, et al v. Northern Virginia Doctors Hospital Corporation, a Cor- 


poration, Chancery No. 10899, in the Circuit Court of Arlington County, Vir~ 
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ginia, the case of William T. Spence v- Balogh & Company, Inc., Civil Action 


No, 1757-61, in the United States District Court for the District of Columbia, 
and in the case of Balogh & Company Vv. Northern Virginia Doctors Hospital 

| Corporation, Civil Action No. 2334, pending in the United States District 
Court for the Eastern District of Virginia, Alexandria, Virginia, and mA 
certain exhibits pertinent to this matter. Ae aN 

The first item to be referred to covers the purchase of 6220 
shares of stock of the Northern Virginia Doctors Hospital Corporation on the 
3rd day of August, 1959. 

Under date of August 3, 1959, Balogh & Company, under an under+ 
writing agreement which it had with the Northern Virginia Doctors Hospital 
Corporation covering the sale of 16,552 shares of its stock, which was being” 
sold under a public offering at $10. 00 per share, with the underwriting 
commission being 15% to be deducted from the $10. 00 per share, sold to 
William T. Spence 6220 shares of the stock of the Northern Virginia Doctors 
Hospital Corporation. | 

The testimony of Stephen E. Balogh, the President of Balogh & 
Company, testifying in the case of Dr. William T. Spence, et al ve Northern 
Virginia Doctors Hospital Corporation, on September 29, 1959, at page 41 of 
the printed record of the proceedings, is, in part, as follows: | 


"Q, Mr. Balogh, did there come atime that day or 
sometime that you sold this 6,220 shares of stock? — 


"A No, sir. I had not sold the shares until the 
morning of the 4th of August. I hada verbal order 
on or about 5:15 p.m., at my home. 


"Q, Of August 3rd? 
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"A. August 3rd. May I mention the name? 


"Q. You sold the stock and there was a firm offer 
made to you at that time? 


"A, It was a firm offer made to me. 
"Q. Who was it made by? 


"A. By Dr. Spence by telephone to my home. And he 
asked me if there are any shares left, that he and his 
friends, a group of doctors--he didn't name names-- 
would like to buy the outstanding unsold shares, and he 
asked me to confirm the sale to the First National Bank 
of Arlington naming Mr, Walter O'Donnell as agent, and 
no names were given to me. 

"Tl told him it was impossible to confirm this sale on 
August 3rd in my home, but I will be back in my office 
the first thing--I think it was Tuesday morning--August 
4th, and the sale was completed, the confirmation was 
delivered to Mr. O'Donnell and with that on August 4, we 
completed the public issue which sold out 16,552 shares, 


"Q. I show you this confirmation dated August 4, 1959,. 
and ask you if that is the confirmation that was sent out 
to Mr. O'Donnell (handing the document to the witness)? 


"A, Yes, sir. This is a copy. 


"Q. Under this, the person who bought 6, 220 shares 
had until the 10th day of August 1959 in which to pay 
cash, Is that right? 


"A, ‘They had four calendar days to settle. 

"Q. Does it show when that was paid, $62, 200? 
On August 6th, two days after the purchase. 

"9, 1959? 

"A. Yes, sir." 


On page 65! of the same record is the further examination of Mr, 


“Q. That night you got the call from Dr. Spence, 
he ordered it for the account of Mr. O'Donnell at the 
First National Bank? 
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"A, As an agent, yes. 


"Q. Whose agent was he? 


"A, There were no names given tome, It was a 
hurried telephone call, I was on my way to the reserve 
camp, andI said to Dr. Spence, 'T cannot expedite any 
of your order tonight. Tomorrow morning it will be 
confirmed.' That is all I knew, we were designating 
the First National Bank, respectively Mr. O'Donnell, 
as our agent. 


"Q, Whose agent? You said, 'Our agent’? 


"A. He purchased it. I have known Dr. Spence for 
a number of years. He is a good friend of mine. 


"Q, I know him, too, but I am not criticizing Dr. 
Spence. I am asking you whose account he bought the 
stock for? i 


"A For all practical purposes, he gave me his oath 
he is a good customer for $62,000. I accepted him as 
the customer. 


"Q, You accepted him as the customer for the account 
of the bank? 


"A He was the man to purchase the stock and he de- 
signated the bank as the paying agent. 


"Q, Tell me one thing: If that is so, why did you 
confirm it to the bank instead of Dr. Spence? 


"A, Because that is the instruction I received from 
the customer. The customer says, 'You send this to 
the Riggs National Bank. ' or send it someplace else, 
whoever is the collection agent. I may be the agent for 
one of the accounts, I am following the instructions of 
the customer." 

On page 68 of the same record is the following: 


"Q, What was it you wanted to say? Please explain, 


"A. The $62,200, we never deposited any check to - 
the issuer's account until we give the transfer in- 
structions to the transfer agent or the issuer. We pay 
for the purchased shares when we give the transfer in- 
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structions, and we have deposited with the Riggs National 
Bank the $62, 200 with the transfer instructions after. 
After they refused the check we had to put it in an excrow 
account, " 


On page 78 of the same record is the following: . 
"A, On the morning of August 3rd, 1959 I tabulated 
that the left over total shares were 6,220 unsold, and 


selling of those shares completed the public offering. 


"Q. And that was the 6, 220 shares of stock that was 
sold to-- 


"A. To Dr. Spence on his order of August third. 


"Q, And confirmation was sent to Walter O'Donnell? 


"A. As agent, yes, on August fourth. We have been 
very careful and we have to be careful when underwriting 
syndicate shares, Mr. Counsel. We cannot oversell any 
of those shares. 
"Q. The 6,220 shares brought up your aggregate to? 
"A. 16,552." 
On page 347 of the transcript in the proceedings of the Circuit 
Court of Arlington County, Virginia, under date of October 1, 1959, William 
T. Spence testified as follows: 
"you were the leading spirit behind getting Dr. Dolan, 
Dr. Schwartz and Dr, Hazel and Dr. Bastien into this 
thing? 


"A, Yes, I believe that is correct. We all talked 
about it over a period of years. 


* 


"Q. I don't mean about that, I am talking about this 
contract or the purchase of stock from Balogh & Company? 


"A. Yes." 
On page 12 of the transcript of the testimony of the proceedings in 
the United States District Court for the District of Columbia, William T. 


Spence testified, in part, as follows: 
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"@, At the time that you bought this stock, the 6220 
shares, did you have any understanding with anybody. 
as to their receiving any particular amount? 


"A No; that was a very loose arrangement, I had 
spoken to several doctor friends of mine who were re- 
putable doctors, reliable people, who I felt would be 
proper people to have a say in this hospital, and they 
all agreed with me that if I obtained the 6220 shares | 

. that they would take some of it, There was never any 
indication as to the exact amount, There was never 
any indication as to how many people we would distri- 
bute this among. There was never any set agreement 
on any of the amounts of how much it would cost or how 
many shares they would take. It was my purpose to! 
buy these shares and then people that I felt would be: 
good for the hospital I would let have some of them, 
but I was solely responsible and still am," 


Commencing on page 37 of the transcript of the testimony in the 
matter of Balogh & Company v. Northern Virginia Doctors Hospital Corpora- 
tion in the United States District Court in Alexandria, the following state- 


ments were made: 


'PHE COURT: You mean a sale was made to Dr. 
Spence? 


"MR, COLE: That is correct and his colleagues." 


a ee ee 


“THE COURT: Do you intend in this suit to show: 
that a sale of Doctors Hospital stock was, in fact, and 
in law, made to Dr. Spence on August 3 or 4, what- 
ever the date was? 


"mR, COLE: We intend to show that a sale was made 
to Dr. Spence on August 3, and that there was a failure 
to deliver the stock under that. It is not a complicated 
factual showing but an essential one. nf 


On page 44 of the District Court proceedings in Alexandria, with 


Mr, Balogh testifying, is the following: 


"BY MR, COLE: 


"Q. On the afternoon of August 3, 1959, did you have 
a telephone conversation with Dr. Spence? 


"A. Yes. 


"Q. Can you state what the substance of that tele- 
phone conversation was? 


"A, I had two telephone conversations. 
"Q. Let us refer to the last of the two. 


"A, On or about 5:15 that afternoon he called me, 
Iwas already at my home, and asked me whether 
there are any unsold Northern Virginia Doctors 
Hospital shares out of the original public issue. 


"Q. \And what did you reply to him at that point? 
"A, Itold him that as of 2:30 that afternoon we 
cancelled 6, 220 shares from accounts of people who 

indicated before their interest and their are 6, 220 


shares unsold, 


"Q, And what did Dr. Spence reply to you? 


"A, He immediately said that he and a number of 
his fellow doctors whom he named, four or five of 
them, would like to purchase those shares. 


"Q. Will you go on with the substance of the re- 
mainder of the conversation, if you can recall the 
words give them. 


"A, I immediately told him, being a friend of Dr. 
Spence, that 'you are a proud owner of 6, 220 shares 
and I will confirm the completion of this order to- 
morrow morning on the fourth when I go to the office, ! 
In other words, the clerical work, the actual issuance 
of the confirmation will take place, but as far as I was 
concerned he understood perfectly. 


"THE COURT: Don't tell me what he understood. 
Tell me what you said. 


"BY MR. COLE: 
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"Q, What did you say to Dr. Spence? 


"A He said: ‘I will buy it,' after I told him that 
the shares are available for purchase, 


"Q, And you completed your conversation in what 
fashion? 


"A With the perfect understanding on both sides 
that Dr. Spence and his - 


"Q, What were the words with which you conpleces 
that conversation? 


"THE COURT: What did you tell him when, "I will 
buy’? 


“THE WITNESS: I said I hereby confirm the eats to 
you. I sold it to you. 


"WIR, PURCELL: Pardon me. The witness a moment 
ago said he confirmed the sale the next day. Now he 
says quote, 'I hereby confirm to you." What does he 
mean? 


“THE WITNESS: The verbal - 


“THE COURT: Just a minute. You can ask him that 
on cross examination. It is in the record. 


"Go ahead. 


"THE WITNESS: As far as I was concerned, your 
Honor, a verbal confirmation - 


"MIR, COLE: Excuse me, Mr. Balogh, we are not 
interes ted now in your evaluation of the conversation. 
We want only the colloquy between yourself and Dr. 
Spence on that telephone that evening. 


"THE WITNESS: According to my best recollection 
he called, asked me how many shares are available for 
purchase. I named the 6, 220 shares. He said, "I and 
a number of the doctor friends of mine would like to 
purchase those shares.' And as I repeat myself, I again 
said: "Bill, you are the proud owner of 6, 220 shares, 
and I sold these to you. The written confirmation will 
be sent to you tomorrow morning from the office. ' 
This conversation took place in my own home." 
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On page 58 of the proceedings in the United States District Court 


at Alexandria is the following: 


"THE COURT: All right. You have that, but it is not 
this man’s money. If it is anybody's money, it belongs 
to the First National Bank or Spence. They put up the 
$62, 200. 


"IR, COLE: Less a commission, Your Honor, of 15%. 
"THE COURT: That would be $9, 000. 


"MR. COLE: That is correct, Your Honor, and had 
it not been for that money sitting in that bank, we would 
have earned $9,000 plus, had this transaction gone 
through. This is one aspect to the damages to the plain- 
tiff in this case. 


"THE COURT: What I am getting at is the mere fact 
as to whether Riggs returned the money to somebody 
and somebody has it in an escrow account. Suppose 
Spence stuck it back in his pocket. If he is liable, he 
is still liable, isn’t he? 


"VIR, COLE: We appreciate that. We are not assert- 
ing any liability now on the part of Spence one way or 
the other." 


On page 111 of the transcript in the District Court in Alexandria, 
on the cross-examination of Stephen E. Balogh, the following proceedings 
were had: 


- "Q. The statement at that same time, and I quote 
from page 36 of the testimony -- the question was 
asked you: ‘You sold the stock and there was a firm 
offer made to you at that time.’ Your answer was: 

Nt was a firm offer made to me. Question: Who was 
it made by?' Your answer: 'By Dr. Spence by tele- 
phone to my home, and he asked me if any shares left, 
that he ar¢ his friends, a group of doctors, he didn't 
name, would like to buy the outstanding, unsold shares, 
and he asked me to confirm the sale to the First National 
Bank of Arlington, naming Mr. Walter O'Donnell as 
agent and no names were given me.’ You continue on: 
"T told him it was impossible to confirm this sale on 
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August 3 in my home, but I will be back in my office 
the first thing, I think it was Tuesday morning, August 
4, and the sale was completed, The confirmation was’ 
delivered to Mr. O'Donnell and with that on August 4 | 
we completed the public issue which sold out 16,552 | 
shares.' I ask you if you were asked those questions 
and gave those answers at that time? 


"A, According to my best recollection, yes, sir. Ss 
William T. Spence, called as a witness on behalf of Balogh & Com- 
pany, being questioned by Mr. Cole, attorney for Balogh & Company: in the 
United States District Court at Alexandria, Virginia, testified, in part, com- 
mencing on page 83, as follows: ; 


"Q, What did Mr. Balogh say to you during the 
course of that telephone conversation? 


"A He said the stock is sold to you. You now are 
the owner of 6, 220 shares of Northern Virginia Doctors 
Hospital stock. 

"Q, And after that telephone conversation was com- 
pleted when did you see Mr. Balogh again? 


"A, On the 6th of August at which time I went to his 
office with Mr. Walter O'Donnell of the First National 
Bank with a check for $62, 200." 


On cross-examination of William T. Spence, commencing at page 


89 of the transcript of the proceedings in the United States District Court at 
Alexandria, the following proceedings were had: 


"Q, Dr. Spence, you have testified that you talked 
with Mr. Balogh on the telephone I believe between 5 
and 5:30 p.m, on August 3? ' 


"A, Approximately. 
"Q, You had talked to him on the telephone or in. 
person prior to that time concerning this stock? 


"A, Yes. 
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"Q. Block of stock, You have testified, I believe, to 
the effect that you told in this telephone conversation at 
5 or 5:30 in the afternoon on August 3, you told Mr, 
Balogh that you desired to buy the block of stock, 6, 220 
shares which he had told you had become available that 
day; is that correct? 


"A, Yes. 


"Q.° You were buying it on your own account or for 
yourself and others? 


"A. I was buying it on my own account, if necessary, 
although I wanted to share it with others. 


"Q. Now, would you just state again whether Mr. 
Balogh told you that he would sell you the stock? Is 
that what you testified to, that he would sell you the 
stock? 


"A, I testified that I was given the stock by verbal 
order. I talked to him that afternoon as I testified and 
felt that it was -- I would be able to finance the stock 
and then called him at home and told him definitely I 
would take it, and he told me definitely it was sold to 
me. I bought stock from brokers many times before 
over the telephone, and I had no doubt it was the proper 
way to do it," 


In the matter of the escrow agreement, the following excerpts are 
taken from exhibits and the transcribed testimony of various witnesses: 
Defendant's exhibit No. 20, in the matter of William T. Spence v. 


Balogh & Company in the United States District Court for the District of 


Columbia, is a letter dated September 16, 1959, addressed to Mr, Stephen E. 


Balogh of Balogh & Company, from Walter J. O'Donnell, President, First 
National Bank of Arlington, Virginia, and which appears on page 190 of. the 
joint appendix filed in the United States Court of Appeals in the case of Spence 


v. Balogh & Company, Inc., Court of Appeals No. 17,399: 


"Dear Steve: 


"In line with my discussion with Mr. Cuviello, these 
are enclosed two Corporate Signature Cards and a Cor- 
porate Resolution form for opening a bank account, | 


"T am happy that you have agreed to open an escrow 
account with us carrying the $62, 200.00 presented to 
you for the purchase of 6220 shares of stock inthe — 
Northern Virginia Doctors Hospital, pending the out- 
come of the current litigation. This will relieve the’ 
doctor purchasers of interest charges on the money 
borrowed for the purchase of the stock. 


"Thank you very much for your cooperation, " 
Walter J. O'Donnell, called as a witness by the defendant, Balogh 
& Company, on cross-examination, at page 182 of the transcript of the pro- 
ceedings and page 43 of the joint appendix on the appeal, made the following 
answers to the questions presented to him: 
"BY MR, DOHERTY: 
"Q. Mr. O'Donnell, these funds that are in escrow, 
the $62,200, could they be taken out by Balogh & Com- 
pany? A, They could be withdrawn by Balogh & Com- 
pany for the purpose of paying for 6220 shares of stock, 


and for that purpose only. However, the deposit is in 
the name of Balogh & Company. 


"Q. Was that the way it was held in your bank from 
the 15th of April through the 25th of April, 1960? A, 
It has been held that way in the bank from the day the 
deposit was made. 


"Q. It hasn't been changed in any way? A, It hasn't 
been changed in any way." 


In the proceedings in the United States District Court for the Dis- 


trict of Columbia, Anthony B, Cuviello, Esquire, the former atto rney for 
Balogh & Company, called as a witness for Balogh & Company, testified at 


page 269 of the transcript of the proceedings as follows: 
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"Now I wasn't interested in the Hospital Corporation 
as such. I was interested in Mr. Balogh and his cor- 
poration. I was interested in protecting his rights at 
that time.! And as far as I was concerned, this letter 
from Mr. Aquilino was not satisfactory for me to ad- 
vise Mr. Balogh to turn over this large amount of money, 
which was ostensibly in an escrow type arrangement. 


"T felt that he had a fiduciary Hability as to the funds, 
because, as I understand, they were only to be used for 
one purpose only, and that is to pick up these shares of 
stock, 


"T just felt I wasn't going to allow him to turn over the 


funds when there was no assurances, at least to me, that 
these shares were actually going to be transferred." 


Stephen E. Balogh, as a witness for Balogh & Company, in the 


matter of Spence v. Balogh & Company in the United States District Court for 


the District of Columbia, commencing at page 470 of the transcript (J. A. 
145) testified as follows: 


"Q,. Are you referring to Defendant's Exhibit 20, a 
letter from Mr. O'Donnell to you (handing)? A. Yes, 
sir. This is the letter which was based upon a dis- 
cussion between our attorney, Mr. Cuviello, and my- 
self. I called Mr. Walter O'Donnell and informed him 
that we will be depositing the entire $62, 200 into an 
escrow account, because, as I understood, if we put 
this in escrow, -- 


"Q. As a consequence of your receiving this letter, 
you did in fact put the money into that escrow account? 
A. Yes. 


"Q. Has there been any time since the time you have 
deposited this money in that escrow account that Dr. 
Spence or any of his colleagues have made a demand 
on you for the return of that money? A. No sir, 


"Q, Have there been times when you have offered 
them the money? A. Two or three times, through 
our attorney, it has been offered, to liquidate this 
fund, because it is a liability to us. 
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"Q, By "liability, ' do you mean you have to give it 
special treatment on your financial statements? A,. 
On our monthly stateme nts we have to carry this as 
a counter account or liability account, because we 
are custodians of this fund, ” 
On page 228 of the joint appendix covering the matter of Spence v. 
Balogh & Company, there appears the statement of the trial judge as follows: 


"That money was being held in escrow pending the | 
outcome of the Virginia litigation. " 


In the matter of Spence v. Balogh & Company, Civil Action No. 
2997-63, pending now, the deposition of Stephen E. Balogh was taken on 
Friday, February 21, 1964, and on page 18 of that deposition Balogh stated. 
that the $62, 200. 00 was held in an escrow account in the name of Balogh & 
Company in the First National Bank of Arlington, and further stated that 
Anthony J. Cuviello, the corporation attorney, had advised him to do that and 
wrote him a letter stating that it should be put in a segregated account and not 
co-mingled with the Company's daily operational funds, and on page 19 of the 
deposition stated that he had released $50, 000.00 to the bank and the balance 
of it, $12,200.00, vras still there; that he wanted to keep the $12, 200.00 on th¢ 
Corporation's nate account, as a contingent receivable. | 

On page 21 of the same deposition, Balogh stated that he could not 
release any of the money until the litigation was over. 

On page 27 he stated that the $62, 200, 00 was a lishility which they 
had to carry because it wasn’t our money. It was a contingent liability. 


On page 29 he stated that regardless of how much cash a broker- 


age house has on hand it is not an asset. 


On page 36 of the deposition Balogh admitted that he had 
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$62, 200. 00 that belonged to Spence and his group and that the $62, 200.00 was 


given to him for the purpose of buying stock. 

In the action of Spence v. Balogh & Co. i Civil Action No, 1757-61, 
filed June 5, 1961, in the United States District Court for the District of 
Columbia, no counter-claim was filed versus Spence covering any amount due 
Balogh & Co, for commissions and/or damages. 

In Balogh & Co.'s action versus Northern Virginia Doctors Hospit 
Corporation, Civil Action No. 2334, filed in the United States District Court 


for the Eastern District of Virginia, at Alexandria, it claimed in its complaint, 


among other things, a claim for $9330.00 as a 15% commission on the sale of 


6220 shares of stock to Spence, et al, which case was finally settled by the 
parties. 

There is attached hereto a copy of a letter dated April 22, 1964, 
addressed to the First National Bank of Arlington, in which William D. Dolan, 
Raymond Schwartz and John T. Hazel consent to a filing of an answer in the 
Circuit Court of Arlington County of Spence v. Balogh, stating that the funds, 
now in question, belonged to William T. Spence. 

There is also attached hereto a letter from Walter J. O'Donnell, 
President of the First National Bank of Arlington, under date of November 20, 
1964, covering the account as it is held in the First National Bank of Arling- 
ton, 

We, the undersigned counsel of record for the trustee;-Edward J. 


McGrath, Esquire, William T. Spence and the First National Bank of Arlington} 


Virginia, agree that the foregoing Agreed Statement of Facts covers the sub- 
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stance of all statements’ made under oath in the various cited cases on the mat- 


ter presently before this Court. 


EDWARD J. McGRATH 


Samuel-M=Greenabaum 


WILLIAM T, SPENCE 
By 


Ce SS AKA | 


Corre lius H. Doherty 


FIRST NATIONAL BANK OF ARLINGTO 
— | 


JOHN A. BRESNAKAN 
REFERES IN BANKRUPTOY 
jn accordance with the order of this Court requiring counsel for 


William T. Spence to submit additional facts in accordance with the request of 
Edward J. McGrath, Trustee herein, which was received by counsel for 
William T. Spence on December 15, 1964, the following matters are submitted 
in accordance with that request: 

1. There is attached to this statement a copy of the original opinion 

of the Supreme Court of Appeals of Virginia in the case of William T. Spence 
v. Northern Virginia Doctors Hospital Corporation, Record No. 5155, which 
was plaintiff's exhibit No. 9 in the matter of Spence v. Balogh & Company, 


Civil Action No, 1757-61. 


78 


This is the only copy counsel has and this opinion is reported in 
202 Va. 478, 117S. E. (2d) 657. 
2. In accordance with request No. 2, there is attached hereto a copy 
of the opinion of the United States District Court, dated July 31, 1962, in the 
matter of Spence v. Balogh & Company, Civil Action No, 1757-61. 
3. Request No, 3 is for all facts upon which Dr. William T. Spence 
claims to be entitled to the entire fund of $12, 200.00 now on deposit in the 
First National Bank of Arlington, and counsel now states that to his knowledge 
there are no facts other than those which have previously been submitted, 
with the following additions: 


The record herein discloses that Balogh & Company, on August 


3, 1959, sold 6220 shares of the stock of the Northern Virginia Doctors 


Hospital Corporation to William T. Spence, and thereafter, on, to-wit, August 
6, 1959, Spence assigned 800 of these shares to Dr. John T. Hazel, 1500 to 
Dr. Raymond Schwartz, 400 to Dr. Henry Bastien and 1620 to Dr. William D. 
Dolan. 

Thereafter, on or about March 30, 1961, Dr. Bastien withdrew 
and Dr. Spence took over the obligation of the 400 shares. 

The following are excerpts of testimony taken from the transcript 
of the case of Spence v. Balogh & Company, Civil Action No. 1757-61, which 
is pertinent to the information requested, 

Dr. Spence, on examination by his counsel, commencing on page 
11 of the transcript of testimony, stated as follows: 

"Q. There's a reference to a Dr. Bastien as one of 
the persons to whom certain stock was to be delivered 


under this letter of August 6, 1959, to Balogh & Com- 
pany. 
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"Does Dr. Bastien have anything to do with that stock 
now? “4 


"A, No; he tired of the whole business of trying to get 
this stock and wanted his money back, and I arranged at 
the Arlington Bank for him to be returned his, I believe 
it was a thousand dollars that he had put up, and anyway 
he gave it back and I took over his share of stock. ' 


"Q, That was four hundred shares? 


"A Yes. W 


Commencing on page 12 of the transcript is the following: 


"Q. At the time that you bought this stock, the 6220 
shares, did you have any understanding with anybody | 
as to their receiving any particular amount? 


"A. No; that was a very loose arrangement. I had 
spoken to several doctor friends of mine who were re= 
putable doctors, reliable people, who I felt would be 
proper people to have a say in this hospital, and they 
all agreed with me that if I obtained the 6220 shares | 
that they would take some of it. There was never any 
indication as to the exact amount, There was never any 
indication as to how many people we would distribute 
this among. There was never any set agreement on 
any of the amounts of how much it would cost or how - 
many shares they would take. It was my purpose to — 
buy these shares and then people that I felt would be : 
good for the hospital I would let have some of them, 
but I was solely responsible and still am. 


"MIR, DOHERTY: That's all. 
CROSS EXAMINATION 


"BY MR, COLE: 


"Q. Dr. Spence, when you purchased or sought to 
purchase with your doctor friends these shares of stock 
from Balogh & Company, where did the funds for the 
purchase come from?" 


x * * * *  * 
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"THE WITNESS: From the First National Bank of 
Arlington. 


"BY MR. COLE: 


"Q, And'did the First National Bank of Arlington 
provide the full total of $62, 200.00? 


"A, Yes; they provided it on security of notes signed 
by me and others, plus cash that was put up by myself 
and others. 

"Q, About how much of the total of the $62, 200. 00 
came from ‘cash placed into the bank and how much of 
it was advanced as loans by the bank? 

"a. I don't recall what the proportionment was. 

"Q. Were you a -- did you put up any cash? 

"A, Yes. 

"Q,. Do you remember how much that was? 

"A, No; I don't, 

"Q. Were you a signatory of any notes to the First 
National Bank with respect to any portion of that 
$62, 200. 00? 

"A, Yes. 

"Q, And were you a signatory to all of the notes? 


"A. No; I think I signed two or three of them. I know 
of two and I believe three. 


"Q. Did you recall how many you signed in August 
of 1959 and in what amounts? 


"A, Well, that's the only time I signed any was that 
one time. 


"Q, I thought you testified earlier that you made an 
arrangement with Dr. Bastien? 


"A, Oh, that's correct. I stand corrected, Later on 
when Dr. Bastien asked to get out of it, I went back to 
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the bank and signed an additional note for his liability, 
what had been his liability. ' 


Commencing on page 33, Spence made certain answers to the 


Court's questions as follows: 


"How did you happen to decide later on in 1961 that. 
Dr. Bastien had 400 shares or he got 400 shares? 


"THE WITNESS: Well, actually there was no set agree- 
ment. I was responsible for the whole 6220 shares. I 
was buying and I was responsible for it, and I could have 
paid for it, but this hospital was a joint effort and it was 
my thought and what I wanted to do was that this stock 
would be distributed among a number of doctors and not 
just these four or five, but many others; for instance, 

Dr. Hugh Fulcher, who is a friend of mine and colleague, 
and he even went over to the First National Bank with’ 
the money to buy some of this stock, but Walter O'Donnell 
couldn't take it because the stock hadn't been issued, and 
there were other doctors. There is a Dr. Mitchell who 
has some money on deposit at the First National Bank 
for some of this stock and still does, so that there was 
no hard and fast agreement. I was buying these shares. 
I was morally obligated thereafter purchasing it to give 
certain amounts to some doctors, but no set amount. 

The money was put up -- actually the notes that I signed, 
I think if you will look at what was presented, comes to 
$30, 000. 00 worth of notes that I personally signed. I 
signed one note for nineteen hundred shares and another 
note for $4000.0G, and tnenI signed a note which three 
signed for twenty thousand which would have been seven 
hundred shares apiece, soI actually have signed notes 

to the extent of three thousand shares, not nineteen 
hundred. 


"THE COURT: But in Dr. Bastien's case when in 1961 
you said he became disenchanted with the whole affair 
and wanted to get out --- 


"THE WITNESS: Yes; he wanted to invest his money. 
Of course we all had cash up, but I just wanted to call 
the bank and find out how much cash I'd given Walter: 
O'Donnell over three years ago. It was $4000.00 in | 
cash, and he wanted to get his money out of it to in- | 
vest in something else, and he called me and asked © 
me if I would take over his liability at the bank, and | 
I said I would, so at that time I signed a note, which 
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is part of the exhibit that Mr. Cole presented, for 
$4000. 00 for four hundred shares." 


4, In response to request No. 4, there is attached to the original of 
this statement only photostat copies of the notes signed by the various doctors 
under date of August 6, 1959, and which were defendant's exhibits Numbered 1 
through 6 in the case of Spence v. Balogh & Company, Civil Action No. 


1757-61. 


4 (a) of the request asks for notes or other evidence of indebtednesg¢ 


given by the physicians to the bankrupt, and it is submitted, and all the re- 
cords will show, that there was no evidence of any indebtedness ever given to 
the bankrupt, and the only thing given to it was a check for $62, 200, 00. 

Se In response to request contained in request No. 5, there is sub- 
mitted the following excerpts from the testimony of Walter J. O'Donnell, the 
President of the First National Bank of Arlington, and in answer to certain 
questions put to him by counsel for the bankrupt he gave the following testi- 
mony, commencing on page 173 of the transcript: 


"Q. And was there a time when the actual advancing 
of funds by your bank become a fact? 


"A, Yes. 


"Q. And can you state the date on which that became 
a fact? 


"A, August 6th, 


"Q. And at that time did you request the doctors to 
execute any form of note? 


"A, I did. 


"Q. And can you state briefly and generally the 
nature of the transaction as it was established that 
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day with respect to the advance of these funds? I 
have in mind, did any of the doctors put in any cash? 
Did they borrow some money? The totals, if you 
can give them to us. 


"A. The doctors put in some cash. Dr. Hazel ad- 
vanced $1,000; Doctors Spence, Dolan, Schwartz and 
Bastien each put up $4, 000 apiece -- or a total of 
$17,000. And among the doctors they signed notes 
for $45, 200 -- or a total of $62, 200, against which 
we drew a cashier's check payable to Balogh & Com- 
pany. 


"Q. I show you photocopies of notes which have 
been identified as Defendant's Exhibits 1, 2, 3, 4, 
5 and 6 and ask you whether these are copies of notes 
executed by some of these doctors to your bank, 


"A, This is a picture of a note, of the original which 
is in the bank, signed by Dr. Spence in the amount of 
$8,000. 


"This is a joint note signed by Drs. Spence, Dolan 


and Schwartz, originally in the amount of $22, 200, 
which I reduced to $20, 000 upon receipt of a thousand 
dollars from Dr. Mitchell -- this was subsequent to 
August 6 -- and a note of Dr. Mitchell for $4,000 --_ 
the basis of the reduction. 


"A note of John Hazel, $7,000. We have the ori- 
ginal at the bank, 


"A note of Dr. Raymond Schwartz, $4,000. 

"A note of Dr. William Dolan, $4, 000. 

"A note of Dr. William Spence, $4,000. However,; 
as you can see, this is dated March 30th, 1961, and | 
is an action subsequent to August 6th, 1959, 

"Q. The first of these, that is, Defendant's Ex- 


hibits 1 through 5, were notes which were all executed 
on August 6th, 1959; is that correct? 


"A, That is correct. 


"Q, And the rest of these, Defendant's Exhibit 6, 
was executed on March 30, 1961? 


"A. Yes." 

6. In response to request No, 6, it is stated that the notes signed by 
Spence were cancelled, 
7. In response to request No. 7, there is no definite information in 
the record, or elsewhere, of any meeting at the Army and Navy Club on or 
about April of 1960, between Balogh and doctors, and there are definite 
stateme nts that there was a meeting at Dr. Dolan's home on either April 9 or 
10, 1960. The only reference to a meeting at the Army and Navy Club appears 
on page 438 of the transcript which was a meeting between Dr. Spence and 
counsel, 
8. In response to request No. 8, in the memorandum attached to the 
answer of William T. Spence to the order to show cause, commencing at the 
bottom of page 1 of the memorandum, there is contained excerpts which counse] 
believes answers this request. 

It is respectfully submitted that the foregoing covers all the infor- 
mation that counsel can find in answer to the requests of the trustee. 

The information contained in this additional statement, taken with 


the excerpts previously filed herein, does include the material facts on each 


point as are disclosed by either depositions and/or the transcript of the testi- 


mony taken in the various causes and which is available to this Court. 


Cornelius H. Doherty 

1010 Vermont Avenue, N. W. 

Washington, D. C. 

Attorney for William T. Spence 
[Certificate of Service Omitted in Printing] 
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FIL E D [Caption Omitted in Printing] 


NEC 4.01 1057 


JOHN A, BRiESNAHAN 
REFEREE IN BANKRUPTCY. 


This matter was initiated by the Trustee's Motion to Enjoin (1) Dr. 


MEMORANDUM OF REFEREE IN BANKRUPTCY 


William T, Spence ("Spence"), (a) plaintiff in Civil Action No, 2997-63 in 
this Court, and (b) plaintiff in Attachment Action No, 96-86 in the Circuit 
Court of Arlington County, Virginia; and to enjoin (2) First National Bank 
of Arlington ("Bank") and (3) for an order to show cause why the escrow de= 


posit in said bank should not be turned over to the Trustee in Bankruptcy. 
| 


Thereafter an ex parte order was entered restraining Spence from 
purguing further action in Civil Action No, 2997-63 in this Court and/or in 
the Attachment Action No, 96-86 in the Circuit Court of Arlington County; 
reatraining the Bank from further proceedings in connection with che afore- 
said Attachment Action and from setting off against any asset of the bankrupt 
to the Bank; and requiring Spence, the Bank and Stephen E, Balogh ("Balogh") 
show cause why the said restraining orders should not be made permanent; why 


the several claims therein described should not be made and asserted for 


summary adjudication by this Court; and why the bankrupt's deposit in the 


Bank should not be turned over to the Trustee in Bankruptcy, 


Answers were filed by Spence and the Bank within the time required 


by the Order, but Balogh did not respond in writing as required, 


Following the hearing required by the above Order, a further Order 
was entered on October 27, 1964 (1) decreeing that this Court had summary 
jurisdiction over all of the issues raised in the two actions above described 
and all claims to the $12,200 on deposit in the Bank in the name "Balogh & 


Company Escrow Account"; (2) withholding entry of a permanent injunction upon 
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assurance of counsel for Spence and the Bank that no further action would be 


taken in connection with the described pending suits without prior authori- 
zation by this Court; (3) taking under advisement the prayer requesting turn- 
over of the $12,200 deposit in the Bank to the Trustee in Bankruptcy; (4) 
fixing the time for the submission of a stipulated statement of facts or, in 
the alternative setting a hearing for taking testimony of all issues; and 


(5) denying the request of Balogh for further time to file a response 


Trustee's Motion, 


Subsequently, an "agreed statement of facts" was filed, but because 
of its form and contents it could be called, more properly, an "agreed state= 
ment of selected parts of the testimony of witnesses in other proceedings 


related to the same transaction from which this controversy has developed.” 


Thereafter, in compliance with an Order of this Court, entered upon appli- 


cation of the Trustee in Bankruptcy, counsel for Spence filed an additional 
statement of facts which included similar selected parts of the testimony 
in other proceedings and certain documentary evidence, This was followed 
by hearings at which testimony was taken, Memoranda were filed by the 


Trustee in Bankruptcy, Spence and the Bank, 


THE ISSUES 


The principal issue in this proceeding is: Who is entitled to 
receive all, or a part, of the $12,200 on deposit in the Bank in the name 


of Balogh & Company Escrow Account, 


There are other issues, of course, but disposition of the major 
issue will, to a large extent, dispose of them or reduce their importance 
to a minimum, Therefore, attention will be directed to the principal issue 


and the sub-issues will be treated as they arise, 


87 
THE FACTS 


Because of the manner in which the evidence was presented it was 
extremely difficult to isolate and identify the facts essential to the 
determination of the issues, particularly in connection with their chronoe 


logical relationship, one to the other, 


The matter could not have been made more confusing had it been 
deliberately planned to achieve that result, which this Court is quite 


gure was not the intention of counsel, 


To achieve some degree of orderliness, we shall first set forth 
the basic facts in the closest approach to the chronology of events possible, 


As additional facts, related to specific areas of the problen, become ime 


portant to a resolution of the issues they will be introduced in the specific 


areas under dicussion, 


CHRONOLOGICAL GENERAL FINDINGS OF FACT 


August_3, 1959, On this date Balogh & Company, Inc. ("Company") 
was engaged in offering shares of Northern Virginia Doctors Hospital 
("Hospital") stock for sale to the public under a valid underwriting agree- 
ment and on this date was in a position to offer 6,220 shares of said stock 


for sale, 


August 3, 1959. On this date, in the early afternoon, Spence: 
Dr, John T, Hazel ("Hazel"), Dr. William D, Dolan ("Dolan") and Qr.' Raymond 
Schwartz ("Schwartz") visited Balogh's office and discussed with him their 
possible purchase of 6,220 shares of Hospital stock; but there had been some 


discussion of the matter between Spence and Balogh prior to that time, 
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August 3, 1959. On this date, Spence telephoned Balogh at his 


home after office hours and placed an order for 6,220 shares of Hospital 
Stock for himself and other undisclosed persons, with instructions to confirm 


the sale to Walter J. O'Donnell ("O'Donnell") as Agent. O'Donnell was presi- 


dent of the Bank, 


August 4, 1959. On this date as directed by Spence, Company confirms 


sale of 6,220 shares of Hospital stock to O'Donnell, Agent, without any dis- 


closure of names of principals. 
August 4, 1959. On this date, prior to opening for business, Company 


received a telegram notice from Hospital cancelling its underwriting agree- 


ment. 
August 6, 1959, On this date Spence, Hazel, Dolan, Schwarz and 
Dr. Henry L. Bastien ("Bastien") by deposits of cash and execution of colla- 


teral notes secured by ‘the shares of Hospital stock they are to receive as 


follows: 


Cash Amount Shares 
Advanced of Notes ** Total Securing Notes 


Spence $ 8,000 1,900 
Hazel 7,000 800 
Dolan 4,000 1,620 
Schwartz 4,000 1,500 
Bastien - 

Spence, Dolan, 

and Schwartz 22,200 
Totals $17,000 $45,200 $62,200 


caused the Bank to issue its cashier's check in the amount of $62,200 for 


the purchase 6,220 shares of Hospital Stock, 


—_— 


* Drs. Hazel, Dolan, Schwartz and Bastien, 
%*k = Notes dated August 6, 1959 drawn to order of Bank, 


*kk 6=Dr, Bastien paid cash and did not pledge his 400 shares, 
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August 6, 1959, On this datw O'Donnell, accompanied by Spence and 


some, if not all, of the other Doctors*, came to the office of the Company 
and delivered the $62,200 cashier's check in payment of the stock and a 
letter dated August 6, 1959, from O'Donnell to the Company instructing the 
Company to have the stock issued to the Doctors* and Spence in the amounts 
set forth above, and advising the Company that the stock had been pledged to 


the Bank as collateral security for the loans, 


August 6, 1959. On this date, shortly after the delivery of the 


check and letter described above, Balogh, accompanied by o'Donnell, Spence 


and some, if not all of the Doctors*, ignoring the notice of cancellation 
of the underwriting agreement received on August 4, 1959, went to the 
office of the Transfer Agent and delivered by hand the cashier's check 


check for $62,200 and a letter dated August 6, 1959 from the Company to the 


Transfer Agent directing payment of a $9,330 commission to the Company and 
issuance of the shares of stock as follows: Hazel, 800 shares; Schwartz, 


1,500 shares; Spence, 1,900 shares; Bastien, 400 shares; Dolan, 1,620 shares, 


The stock was not issued by the Transfer Agent as directed because 


the Hospital had withdrawn the certificates from it, 


September 18, 1959, On this date, Hazel, Schwartz, Spence and 
Dolan, alleging that they and Bastien were the purchasers of 6,220'shares of 
stock, as above set forth, filed a suit in the Circuit Court of etinecon 
County, Virginia, Chancery No, 10899, against the Hospital, its President 
and Secretary, to compel the Hospital to issue the stock purchased ‘by the 
plaintiffs, 

Subsequent to August 6, 1959, The note of Spence, Dolan Ant Schwartz 


to the Bank for $22,200, was reduced to $20,000 upon receipt of $1,000, cash, 
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and a note for $4,000 received from ea -.. Mitchell. This changed the cash 


contributions and notes held by the Bank for the purchase of the stock as 


follows: 


Cash Amount 
Advanced of Notes Totals 

Spence $4,000 $ 8,000 se 
Hazel 1,000 7,000 8,0 
Dolan 4,000 4,000 8,000 
Schwartz 4,000 4,000 a 
Bastien 4,000 -- = 
Dr. Mitchell 1,000 4,000 5,000 
Spence, Dolan 

ae eertas -- 20,000 20,000 


—————_ 


Totals $18,000 $47,000 $65,000 


but there is no testimony indicating that there was & change in the allotment 
of shares of stock among the parties, 

September 22, 1959. On this date, by agreement between O'Donnell 
and Balogh, the Company opened an account with the Bank, under the name 


Balogh & Company, Inc., Escrow Account, and deposited therein the $62,200 


pending the outcome of the litigation between Spence and the other Doctors 


and the Hospital over the issuance of the stock, subject to withdrawal only 
for the purchase of the stock and payment of commissions to the Company by 
check issued by the Company payable only upon the specific approval of O'Donnell 
"acting as de facto trustee for the doctors who had advanced the funds." 

October 2, 1959, On this date the Company borrowed $9,000 from the 
Bank on its unsecured promissory note to replace a like amount that it had 
withdrawn from the Escrow Account as & part of its earned commission. The 
Bank had knowledge of the purpose of this loan. 

December 28, 1960. On this date, and with the Bank's consent, 
Balogh substituted his note in the amount of $9,000 for the Company*s note 
in a like amount to the Bank at the direction of the Company's C.P.A, and 


with the Bank's knowledge of the purpose. 
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January 16, 1961, On this date, the Supreme Court of Appeals of 


Virginia, on an appeal by Spence, only, affirmed the Judgment of the Circuit 
Court of Arlington County, Virginia, which denied relief to Tavern Gcmecces 
Spence and Dolan in their action against the Hospital (commenced on September 18, 
1959) to compel the issuance of the stock purchased by the four plaintiffs 
through the Company, Among other things, the appellate court ruled that 


Spence, having claimed 1,900 shares in the Circuit Court action could not, 


on an appeal, attempt to recover all of the shares ordered, Spence vs. 


Northern Virginia Doctors Hospital Corporation, 202 Va. 478, 117 S.E. 2d 


657 (1961). 


Between September 18, 1959, when Hazel, Schwartz, Spence and Dolan 
initiated their action in the Circuit Court of Arlington County, Virginia 
against the Hospital to compel it to issue the 6,220 shares of stock, as per 
the instructions to the Transfer Agent, and January 16, 1961, when the Supreme 
Court of Appeals of Virginia, on an appeal by Spence, alone, from the adverse 
decision of the Circuit. Court of Arlington County, Virginia, affirmed the 
judgment of the lower Court, discussions were had by Spence and others with 
representatives of the Hospital with respect to obtaining the 6,220 shares of 
stock, 

What transpired during that period is best stated in the Memorandum 
Opinion of Judge William B, Jones in Spence v. Balogh & Company, Inc,, Civil 
Action No, 1757-61, 216 F Supp. 492 (1962), where it is stated: 

While the Virginia litigation was pending, 
discussions were had by plaintiff and others 
with representatives of the Hospital with re- 
spect to obtaining 6220 shares of stock, In 
April, 1960, counsel for the Hospital advised 
counsel for plaintiff that the Hospital would 
issue 5850 shares of its stock to plaintiff. 


This letter resulted in a meeting attended by 
plaintiff, his counsel, president of defendant, 
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and two or three of the other physicians, 

While the evidence 1s conflicting as to the 
reasons for not accepting the Hospital's offer 
of 5850 shares, plaintiff testified that he did 
not direct defendant to take up that number of 
shares, And plaintiff independent of defendant 
did not accept the 5850 shares, Rather counsel 
for plaintiff replied to counsel for Hospital 
suggesting a meeting of counsel, plaintiff and 
officers of the Hospital for the purpose of 
working out an amicable settlement, At that 
time defendant's president understood that de- 
fendant would be advised by plaintiff's counsel 
as to what action should be taken concerning 
the acquisition of the shares of stock, 


"Thereafter Riggs National Bank advised de- 
fendant that as of the close of business on 
April 18, 1960, it would have available 6220 
shares of Hospital stock for issuance in ace 
cordance with the letter of instructions given 
to the Riggs National Bank in August, 1959, 
Upon receipt of that letter, an attorney for 
defendant inquired of the Bank and also of the 
president of the Hospital as to the transfer 
agent's authority to issue the 6220 shares of 
stock to the plaintiff and the other physicians, 
Copies of those letters requesting such infor- 
mation were sent to counsel for the plaintiff 
The information sought by the attorney for the 
defendant was never furnished by either the 
Bank or the Hospital, However, plaintiff was 
notified by the Hospital that at the close of 
business on April 25, 1960, the transfer books 
of the corporation would be closed and that 
unless plaintiff paid for and took up the 6220 
shares of stock by that time the offer to make 
the shares available would be withdrawn, While 
both plaintiff and his counsel saw the notice 
from the Hospital on April 25 prior to the 
close of business, defendant was never made 
aware of that information by plaintiff, his 
counsel, or anyone else until some date sub- 
sequent to April 25, Plaintiff did not pay 
the purchase price within the time provided 
and he has not received the shares of stock," 


March 7, 1961. On this date the Company sued the Hospital for 
damages, including a $9,330 commission for the sale of the 6220 shares of 
stock on August 4, 1959, in the United States District Court for the Eastern 


District of Virginia, being Civil Action No, 2334, 
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March 30, 1961, On this date, Spence gave his unsecured note for 


$4,000 to the Bank for the purpose of permitting the Bank to pay $4,000 to 
Bastien, who desired to withdraw from the purchasing group, This then 


changed the contributions to and notes held by the Bank as follows: 


Cash Amount Shares | 

Advanced of Notes Totals Securing Notes 
Spence $ 4,000 $ 8,000 $12,000 1,900 
Spence -- 4,000 4,000 -- * 
Hazel 1,000 7,000 8,000 800 
Dolan 4,000 4,000 8,000 1,620 
Schwartz 4,000 4,000 8,000 1,500 
Spence, Dolan 
and Schwartz -- 20,000 20,000 -- 
Dr. Mitchell 1,000 4,000 5,000 «- 
Totals $14,000 $51,000 $65,000 5,820 


June _5, 1961, On this date, Spence filed suit against the Company 
in the United States District Court for the District of Columbia, Civil Actiou 
No, 1757-61, to require the Company to deliver 6,220 shares of Hospital Stock 
and to pay $15,000 for reimbursement of monies expended and attorneys? fees 
or, alternatively, to recover money damages totaling $201,600, The Company 


answered but did not file a counterclaim for commissions and/or damages, 


July 26, 1962, On this date, District Judge William B, Jones filed 


his memorandum in Spence vs, Balogh & Company, Inc,, Civil Action No. 1757-61 


in which he found for the defendant Company; (but did not consider. the 
Companys contentions that Spence was not the real party in interest and that 
the Arlington, Virginia litigation was conclusive of the rights asserted here 
by plaintiff), Judgment was entered July 31, 1962, 

April 25, 1963, On this date, the United States Court of Appeals, 
District of Columbia Circuit, affirmed the judgment of the District Court in 


Spence v, Balogh & Company, Inc., Civil Action No, 1757-61 for the reasons 


ee 
* The note given by Spence to Bank on March 30, 1961 did not schedule 
400 shares formerly assigned to Bastien as Security for the note.) ° 
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given in the opinion of District Judge Jones dismissing the action on its 
merits after triai, A petition for rehearing was denied on May 28, 1963, 


Spence v, Balogh & Company, Inc., 115 U.S. App. D.C, 209 (1963), 317 Fed, 


909; Cert. Den, October 14, 1963, Spence v. Balogh & Company, Inc,, 375 U.S. 


823, 11 Led 2d 58, 84 S, Ct, 67. 

October 28, 1963, On this date, the Company released $50,000 from 
the Escrow Account in the Bank to the Bank, Thereafter, the Bank returned 
all of the notes received by it from, Spence, Dolan, Hazel and Schwartz on 
August 6, 1959, and from Spence on March 30, 1961, to the makers. There is 


no indication as to what happened to the Dr, Mitchell note, 


December 16, 1963, On this date, a suit was filed by Spence against 
the Company in the United States District Court for the District of Columbia, 
Civil Action No, 2997-63, seeking recovery of the $12,200 remaining in the 
Balogh & Company, Inc, Escrow Account in the Bank, Spence alleges that he 
purchased the 6,220 shares of Hospital Stock from the Company; that he de- 
livered the sum of $62,200 to the Company; that the Company was unable to 
deliver the stock and the $62,200 was placed in the Escrow Account pending 
the final disposition of litigation covering the stock; that the litigation 
was terminated on October 14, 1963; that thereafter the Company released 
$50,000 of the amount in escrow; and that the Company has failed and refused 
to release the balance of $12,200. On January 8, 1964 an answer was filed 
by the Company, including a counter-claimfor $9,330 for the loss of its 
underwriting commission, $25,000 for reimbursement of attorney's fees, costs, 
etc,, and $250,000 damages for loss and injury to its name, good will, etc. 
it is to be noted that the counter-claim is directed to Spence alone, and 


is not directed to the $12,200 on deposit in the Escrow Account, 


This action is a part of the proceedings now before this Court, 
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Prior to March, 1964, The Company settled ite suit against the 
Hospital for damages filed March 7, 1961 in the United States District Court 


for the Eastern District of Virginia, being Civil Action No, 2334, for an 


undisclosed "nominal" amount, 


In March, 1964, The Company issued a check drawn on the Escrow 
Account to the Bank for $9,338 to pay off the $9,000 note signed by Balogh 
as a substitute for the $9,000 note previously signed by the Company, and 


interest, 


Six or seven days after the Company issued the $9,338 check on the 


Escrow Account to the Bank, the Bank advised the Company it could not be 


used because of a new Spence action against the Company, 


March 30, 1964, On this date a notice of Motion for Judgment was 
filed in Attachment Action No, 96-86 in the Circuit Court for Arlington 
County, Virginia, and thereafter the funds in the Bank in the name of 
"Zalogh & Company Escrow Account" in the sum of $12,200 were attached, This 
suit was filed by Spence against the Company, Balogh and the Bank, 


This action is a part of the proceedings now before this Court, 


April 22, 1964, On this date, Dolan, Schwartz and Hazel gave a 
letter to the Bank consenting to the Bank filing an answer in the matter 
pending in the Circuit Court of Arlington County, (Attachment Action No, 


, 96-86), stating that the funds in the Escrow Account belonged to Spence. 


August 19, 1964, On this date the Company filed its voluntary 


bankruptcy petition, 


November 20, 1964, On this date O'Donnell advises Spence's 


attorney as to the present status of the Balogh & Cos, Ince, Escrow 


Account, as follows: 
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"Pursuant to your request for information 
relative to the Balogh and Co,, Inc. Escrow 
Account, established with this bank in the 
amount of $62,200 on September 22, 1959, 
you are advised that these funds had been 
presented to Balogh and Company for the 
purchase of 6220 shares of stock in the 
Northern Virginia Doctors Hospital, 


"For reasons known to you, Balogh and Company 
was unable to deliver the stock; therefore, 
the account was set up, pending the outcome 
of the litigation involved in the ostensible 
Doctors Hospital stock purchase and sale, 
The funds were not subject to withdrawal 
except upon the specific approval of the 
undersigned, acting as de facto trustee 
for the doctors who had advanced the funds, 


"On October 28, 1963, Balogh and Company 
authorized the release of $50,000 of the 
account to the doctors involved, There is 
today a balance of $12,200, which is still 
held in trust for the doctors, and our 
Bookkeeping Department is still under strict 
orders not to pay against this account without 
specific authority from the undersigned, 

"If you desire any further information, please 
communicate with me," 

Additional facts pertaining to specific areas of the various matters 


under consideration will be set forth as required, 


THE BaSic LAW 


Date for Establishing Rights of Parties 


It is a fundamental principle of bankruptcy law that if a date for 
establishing the rights of parties be not specifically fixed otherwise by the 
Bankruptcy Act then it shall be the date on which the petition initiating the 
bankruptcy proceeding was filed, (4 Collier p, 965) 


The claim of an alleged beneficiary to property held in trust, or 


the right to share in such property, is to be determined as of the date of 
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33 fF SupPpe 132; 46 An, BR. (N.S) 513. 
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funds in trust under terms of an agreement and not for general creditors. 
Gulf Petroleum, S.A. vs. Collazo (C.A,. Puerto Rico 1963) 316 F. 2d 257. 
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"Pursuant to your request for information 
relative to the Balogh and Co,, Inc, Escrow 
Account, established with this bank in the 
amount of $62,200 on September 22, 1959, 
you are advised that these funds had been 
presented to Balogh and Company for the 
purchase of 6220 shares of stock in the 
Northern Virginia Doctors Hospital, 


"For reasons known to you, Balogh ad Company 
was unable to deliver the stock; therefore, 
the account was set up, pending the outcome 
of the litigation involved in the ostensible 
Dectors Hospital stock purchase and sale, | 
The funds were not subject to withdrawal 
except upon the specific approval of the 
undersigned, acting as de facto trustee 
for the doctors who had advanced the funds, 


"On October 28, 1963, Balogh and Company 
authorized the release of $50,000 of the 
account to the doctors involved, There is 
today a balance of $12,200, which is still 
held in trust for the doctors, and our 
Bookkeeping Department is still under strict 
orders not to pay against this account without 
specific authority from the undersigned, 

"If youidesire any further information, please 
communicate with me," 

Additional facts pertaining to specific areas of the various matters 


under consideration will be set forth as required, 


THE But.iC LAW 


Date for Establishing Rights of Parties 


It is a fundamental principle of bankruptcy law that if a date for 
establishing the rights of parties be not specifically fixed otherwise by the 
Bankruptcy Act then it shall be the date on which the petition initiating the 
bankruptcy proceeding was filed, (4 Collier p. 965) 


The claim of an alleged beneficiary to property held in trust, or 


the right to share in such property, is to be determined as of the date of 
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bankruptcy, Re Crescent Athletic Club of Brooklyn, Inc. (E.D. N.Y. 1940) 


33 F Supp. 132; 46 Am, BR. (N.S.) 513. 


Mutuality of debts and credits between bankrupt and party claiming 


right of set off must have existed when petition in bankruptcy was filed, 


Avant ve U.S. (DeC.' Va.) 165 Fed. Supp. 802, 


Money Held in Escrow 


Money held in escrow is not property which vests in a trustee in 
bankruptcy, though the money was paid to and held by one of the parties to 
the escrow who subsequently became the bankrupt, but the bankrupt in such 
cases, and subsequently his trustee, is regarded as holding so-called escrow 
funds in trust under terms of an agreement and not for general creditors. 


Gulf Petroleum, S.A. vs. Collazo (CA, Puerto Rico 1963) 316 F, 2d 257. 


Money held in escrow by the bankrupt may constitute a trust fund for 
those entitled to it, Stickney vs. General Electric Co. (CCA 4th 19) 16 Am, 
i.ke N.S.) 504, 44 F2d 362; Matter of Fike, (Ref. N.D. Ohio 1955) 29 J. of 


Nat'l Assn, of Ref, 136. 


Property Held by Bankrupt _as_ Trustee 


Where the bankrupt was in possession of property impressed with a 
trust which is valid under the terms of the Act, the bankruptcy trustee 
generally holds such property subject to the outstanding interest of the 
beneficiaries, When it appears that the bankrupt was only a trustee and had 
no beneficial interest in or claim against the property, even though he 
held the legal title thereto which passed to the bankruptcy neestees the court 
should turn the property over to the true owners where ceemston. The burden 


rests upon the claimant to establish the original trust relationship and he 


98 


must prove his title and identify the trust fund or property, Where the 
bankrupt is acting as trustee of an express trust, such title passes to his 
trustee in bankruptcy subject to the claims of the beneficiaries thereof 

where such property can be properly identified, The fact that the bankrupt 
kept particular moneys in a separate account or fund may be evidentiary of an 
intention to assume the obligation of a trustee, but standing alone it does not 
establish a trust relation, The burden is on the claimant to establish the 
existence of the trust before a claim to the property or proceeds inthe hands 


of a bankruptcy trustee can be made on that ground, (4 Collier pp 1202-1212) 


Generally speaking, the trustee takes the bankrupt's property sub- 
ject to all valid claims, liens and equities, and it is well settled that 
property of a third person in the possession of a bankrupt, where proper 
proofs of title are shown by the claimant, should not be included in the 


#esets of the Bankrupt's estate. (4 Collier pp 1284-1285) 


Persons seeking to recover trust funds which they claim to have 
traced into the possession of the trustee's trustee in bankruptcy are under 
the burden of proving their title and if the evidence leaves the identifie 
cation in doubt, that doubt must be resolved in favor of the trustee in 
bankruptcy. Schuyler vs, Littlefield (1914), 58 L. Ed. 806; American 


Service Co, vs. Henderson (1941) 135 A.L.R. 1414. 


Ultimate Distribution of Trust Fund 


Where funds were held in a trust Company account "in escrow, in 
trust pending settlement of financial conditions of the lodge" in the name 


of Secretary and Chairman of the board of trustees "subject to disposition 


by the lodge, and any court that may pass upon it", it was held that the 


Receiver in Bankruptcy was entitled to the funds, subject to reclamation 
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proceedings on part of any member who may apply, In re Benevolent & Pro= 


tective Order of Elks, Brooklyn Lodge No. 22, (D.C. EeDe NoYo = 1933) 3F. 


Supp. 560, 


Assignment of Rights 


It is important to determine whether or not a purported assignment 
actually transfers a legal title, If it does not, the alleged transferee is 
a mere agent to bring suit rather than an assignee for peeecions and as 
each 4s not a real party in interest. (Archie v Shell Oil (ED La 1953) 110 
F, Supp, 542, off'd (CA 5th 1954) 210 F2d 653, Cert, denied (1954) 99 Led 


665. 


CLAIM. OF WILLIAM T, SPENCE 


Spence presents three questions, the answers to which he suggests 


will. resolve the issues now under consideration, 


Question No. 1 
‘Ig the escrow fund in the name of Balogh & Company, whdch was 
deposited on September 22, 1959, in the First National Bank of Arlington, 
for the specific purpose of purchasing 6220 shares of the stock of the Hos- 
pital Corporation, which remained in its identical form from that date to the 
present, an identifiable security reclaimable by Spence in accordance with 


Title 11, Section 96(e)(4)2" 


Title 11, Section 96(e)(4) of the United States Code, is Section 


60e(4) of the Bankruptcy Act and provides as follows: 


"(4) No cash received by @ stockbroker 
from or for the account of a customer for 
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the purchase or sale of securities, and no 
securities or similar property received by 
a stockbroker from or for the account of a 
cash customer for sale and remittance or 
pursuant to purchase or as collateral se- 
curity, or for safekeeping, or any substi- 
tutes therefor or the proceeds thereof, 


shall for the purposes of this subdivision 
e be deemed to be specifically identified, 
unless such property remained in its 


identical form in the stockbroker's 


possession until the date of bankruptcy, 
or_ unless such property or any substitutes 


therefor or the proceeds thereof were, _more 


than four months before bankruptcy or at 


a time while the stockbroker was solvent, 


allocated to or physically set aside for 


such customer, and remained so allocated 


or set aside at the date of bankruptcy.” 


(Emphasis supplied, \ 


The argument advanced by Spence at vage 6 of the Memorandum filed 


by him on February 8, 1965, indicates a misunderatanding of the results 


obtainable under Section 96(e). 


Though stated negatively, paragraph (4) of Section 96(e) would seem 
to permit a person who delivered cash to 2 broker against a future purchase 
to reclaim his money if he can meet the requirements of that paragraph, yet 
such person, not being entitled to immediate possession of securities and 
therefore not a "cash customer" as defined in paragraph (1) of Section 96(e), 
is denied the right to trace his property by paragraph (2) of Section 96(e) 
which impliedly gives that right only to a "cash customer", By paragraph (2) 
the property of such customer constitutes part of the single and separate fund; 
by paragraph (4) it belongs entirely to the customer if he can identify it. 


For a full discussion of this problem see 3 Collier on Bankruptcy, 14th Edition, 


beginning at page 1174, 


; 
All customers who have claims against a bankrupt stockbroker for 


money, whether it represents the customers’ deposits or the proceeds or sales 
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of customers’ securities, would seem to be forced into the single and separate 


class under Section 96(e)(2). 3 Collier, page 1190, This would then mean that 
the money which Spence seeks to obtain would have to be allocated to the single 


and separate fund, where it would be distributed among all creditors having 4 


proper claim to said fund, 


However, and apart from Section 96(e), if a broker opens an account, 
and makes deposits therein, for the benefit of customers who have free credit 
balances, he might thereby create a trust for them if he intends that result, 
3 Collier, page 1192, A funa as peeared by Balogh and o*Donnell is something 
quite different from the fund recognized in Section 96(e) in that it is not 


a fund created by law = it is one created by agreement of the parties, 


There is no question but that the Company intended to create a trust 
in the nature of an escrow account when it opened the Balogh & Company, Ince, 


Escrow Account in the Bank on September 22, 1959 under its agreement with 


O'Donnell. 
Question No. 2 


"Ig Spence a real party in interest and entitled to the $12,200 held 


in the Escrow Account in the First National Bank of Arlington?" 


The arguments advanced by Spence in support of his claim to being the 
real party in interest, as set forth on pages 7, 8, and 9 of his Mecoceniim 
filed on February 8, 1965 are: 

1. Spence had the original contract for the purchase of 6220 shares 
of stock and that after the purchase of the stock by Spence he aerecd with 
various doctors to assign them a certain number of these shares, nae this 
sale or assignment was not final for there were other doctors Sy ces inter- 


ested, 
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2, That the trustee in this case is in no position as a party to say 


that Spence is not the real party in interest, especially when the record 
discloses that any interest which any other party may have has been released 
te Spence, 

There is no question that Spence made the telephone call to Balogh 


fcr the purchase of the 6220 shares of stock, But the evidence does not 


support the conclusion that Spence purchased the stock, The evidence clearly 


establishes the fact that (1) Spence placed the order for the stock on behalf 

of himself and undisclosed doctors; (2) that the confirmation of the sale was 

to be made to "Donnell as Agent for the purchasers; (3) that four other doctors 
besides Spence were represented by O'Donnell in the purchase of the stock; and 
(4) that these four doctors and Spence jointly and severally arranged for the), 


financing to provide the funds to purchase the stock, 


Furthermore, it has been well established by the evidence submitted 
in this proceeding that the Balogh & Company, Inc., Escrow Account, was 
created by agreement between the Company and O'Donnell as agent, to protect 
the interests of the several doctors supplying the money, through the medium 
of cash advanced from their own funds or money borrowed from the Bank, toward 
the purchase of the stock, There is no evidence that Spence participated in this 
agreement or had anything to do with it, As so clearly stated by O'Donnell 
in his letter of November 20, 1964, the escrow account was set up to protect 
the interests of the doctors who had advanced the funds, and the $12,200 balance 


remaining in the account is held in trust for the doctors. 


This is not an action relating to the 6220 shares of stock, it is an 
action to determine who is entitled to receive the $12,200 now on deposit in 


the Escrow Account, 
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The record in this proceeding does not disclose that the interests 


of other parties in the Escrow Account have been released to Spence, Spence 


relies on a copy of a statement signed by Dolan, Schwartz and Hazel on 


April 22, 1964, directed to the Bank, reading 3s follows: 

"We the undersigned, in’ 2 s;reement 
with Dr. Willigm T, Zpencc, ace the 
owners of the escrow funds held in your 
bank by virtue of your agveement with 
Balogh & Co.” a 

"We, and each of us, hereby re~ 
lease any and all right that we may 
have to that fund insofar as it refers 
to your Bank, and consent to the filing 
of an answer in the case of William T. 
Spence vs. Balogh & Co,, No, 9686, 
pending in the Circuit Court of Arlington 
County, Virginia, stating that the funds 


so held belong to William T. Spence," 


This is not an agreement under which Dolan, Schwartz and Hazel 
release and assign to Spence whatever rights and interest they have in the 


Escrow Account. 


This document says one thing, and one thing only: We, Dolan, Schwartz 
and Hazel together with Spence, are the owners of the Escrow Accounts we ree 
lease any and all right that we may have to that fund insofar as it refers to 
your Bank; and we consent that you file a false answer in the case of Spence v 


Balogh stating that the funds so held belong to Spence. 


It is not an assignment of the rights of Dolan, Schwartz and Hazel 
in the Escrow Account to Spence, The language used is very clear that Dolan, 
Schwartz and Hazel release their rights to the Escrow Account only so far as 


it refers to the Bank, 


If no interest is transferred by an alleged assignment, the alleged 


transferee is not & real party in interest and cannot maintain the action, 
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Archie v, Shell Oil (E.D, La, 1953) 110 F. Supp. 542, Aff'd (C.A, Sth 1954) 


2.) F2d 653, Cert, den, (1954) 99 L Ed 665. 


Insofar as the Escrow Account is concerned, Spence is not the real 


purty in interest, he did not create the fund, he did not create the escrow 


account, he has not acquired the rights of Dolan, Schwartz and Hazel by pure 


chase and assignment and he is only one of several claimants to the fund. 


The precedents cited by Spence are based on facts which have no 


resemblance to the facts in the matter now under consideration, 


Question No. 3 


"Does Balogh have any claim to the fund for its alleged claim for 


“commission on the sale of the stock to Spence?" 


In answering this question, Spence asserts that if the Company had 
any action or claim against Spence growing out of the purchase of the Hospital 
Stock, that cause of action grew out of the sale of stock to Spence and would 
be a compulsory counter=claim under Rule 13(a), 28 U.S.C.A., which the Company 
would have been required to assert in the action Spence brought against the 
Company in Civil Action No, 1757-61 in the United States District Court for 
the District of Columbia, wherein Spence claimed he had sustained damages by 
reason of the failure of Balogh to deliver the 6220 shares of Hospital Stock 
in accordance with his original contract and also for his failure to use the 
$62,200 in the Escrow Account for the purchase of the stock when it was made 
available by the Hospital on April 18, 1960, He argues that Civil Action 
No, 1757-61 was not filed until June 5, 1961, more than a year after the 
failure of Balogh to take up the stock when it was made available, and there 
zs nothing in the record of that cause, by pleading or evidence, that the 
$62,200 in the Escrow Account for the purchase of the stock, was an issue in 


that proceeding. 
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This question will be considered in connection with the claim of 


the Trustee against the Escrow Account for damages, 


CLAIM OF TRUSTEE IN BANKRUPTCY 


The Trustee asserts that he is entitled to the $12,200 in the Escrow 


Account as against Spence for the following reasons: 
Reason No. 1 


"(1) Dr. William T. Spence has no further 
claim thereto, having been fully reim- 
bursed and satisfied for any money ad- 
vanced by him for the purchase of the 
shares allocable to him of the Hospital. 
The claims of Drs, Hazel, Schwartz and 
Dolan to this fund no longer exist in 
that they and each of them have been 
fully reimbursed and paid any expendi- 
ture for their investment in regard to 
purchase of the Hospital stock and have 
made no claim to the said fund or hrought 
any action with respect thereto, and 
their rights respecting the claim to the 
said stock have been fully adjudicated 
and are res adjudicata as a result of the 
opinion of the Supreme Court of Appeals, 
Commonwealth of Virginia, constituting 
part of the record in this proceeding," 


There is no evidence in this proceeding to support the assertion that 


Spence has no claim to the $12,200 because he has been fully reimbursed for 


any money advanced by him for the purchase of the shares allocable to him, 


The evidence shows that Spence, Hazel, Dolan, Schwartz, Bastien and 
Mitchell, each contributed a specific amount of cash toward the purchase 
price of the stock in the aggregate amoune or $18,000, and that roves of then, 
with the exception of Bastien, deliverea their RoGnory, notes to the Bank 
in the aggregate amount of $51,000, .c.uding Spence's March 30, 1961 note 
for $4,000, leaving the status of the fund on March 30, 1961 as set forth on 


page 10, The evidence further shows that the Bank waived any interest charges 
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on the notes, and that on October 28, 1963, the Company released $50,000 from 


the Escrow Account to the Bank, which the Bank used to pay the notes of Spence, 


Hazel, Dolan and Schwartz in the total amount of $47,000, (There is no 


evidence as to what happened to Dr. Mitchell's cash deposit of $1,000 or his 
note for $4,000) There is no evidence that any repayments were made to any 
of the parties, including Spence, for their cash contributions to the $62,200 
fund, 

The evidence does show that the rights of Spence, Hazel, Dolan and 
Schwartz to the shares of stock allotted to each as against the Hospital have 
been fully adjudicated and are res adjudicata, and the record in this bank- 
ruptcy proceeding does show that Hazel, Dolan and Schwartz (and Mitchell) have 
made no claim to the fund or brought any action with respect thereto, However, 
the determination of the rights of the several parties to obtain the stock 
from the Hospital is not a determination of the rights of the parties to the 
$12,200 remaining in the Escrow Account, nor is the fact that some of them 
have not made claims to the fund determinative of their right to make such 


claims, and the right of the Trustee to resist them, 


Specifically, as to Spence, he has made a claim to the whole fund by 
means of Civil Action No, 2997-63 in this Court, and Attachment Action 
No, 96686 in the Circuit Court of Arlington County, Virginia, which he has 
failed to establish, but in the course of which it was made to appear that 
he did contribute $4,000 cash to the original $62,200 fund, With $3,000 of 


‘ 
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the $50,000 released to the Bank unaccounted for, and Spence’s reluctance 


4 


to admit that he did contribute $4, 0uu cash cv tne tund and his insistance 


that he ig entitled to the whole $12,200, this Court is without sufficient 


information to make a determination of his right to any part of the $12, 200 


remaining. 
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Reason No, 2 


"(2) Dr, William T, Spence has, in numerous 
causes of action, in both the District of 
Columbia and Virginia, asserted a claim 
against Balogh & Company, Inc., for damages 
resulting from the effort to purchase these 
shares of stock, all of which have resulted 
in adverse decisions to Dr, Spence and in 
favor of Balogh & Company, Inc,, in the trial 
court and in the appellate courts where 
appeals were taken, " 

This statement is not supported by the evidence, Spence filed one 
action on June 5, 1961 in the United States District Court for the District 
of Columbia against the Company, being Civil Action 1757-61, to require the 
Company to deliver the 6220 shares of Hospital Stock to and reimburse him for 
$15,000 expenses, or, alternatively, to recover money damages in the amount 
of $201,600, Spence was unsuccessful in the District Court, in the Circuit 
Court of Appeals and in the Supreme Court, On December 16, 1963, Spence 
filed a suit against the Company in the United States District Court for the 
District of Columbia, Civil Action No, 2997-63, seeking recovery of the 


$12,200 in the Escrow Account; and in March, 1964 Spence filed Attachment 


Action No, 96°86 in the Circuit Court of Arlington County, Virginia, for the 
Cae: ' 


game purpose, 


These were the only three actions by Spence against the Company and 
only the first one resulted in an adverse decision to Dr. Spence, ‘and it was the 
only one in which an appeal was taken. The last two actions are the matters 
now under consideration by this Court, and will be disposed of by this memorane 

ay 
dum, 


Reason No, 3 


"(3) Dr. William T. Spence’s action in 
Civil Action No, 2997-63, seeking this 
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fund, is a splinter cause of action necese- 
sarily part of the prior cause of action 
in this court, Civil Action No, 1757-61, 
which had been adjudicated adversely to 
Dr, Spence, and in which cause of action 
Dr, Spence made claim to the entire 
$62,200,00 fund in the said account at 

the Bank," 

This statement is not supported by the evidence. Civil Action No, 
1757-61, which has been adjudicated, did not involve a claim by Spence to 
the $62,200 fund, As stated above, by that action Spence attempted to 
require the Company to deliver the 6220 shares of stock and reimburse him 


for $15,000 expenses, or alternatively, to recover money damages of $201, 600, 


Civil Action No, 2997-63 was Spence's first attempt to recover any 


part of the Escrow Account, 


The decision of Judge Jones in Civil Action No, 1757-61 did not in 


any manner, shape or form,adjudicate the rights of Spence, the Trustee, or 


any other party to the $62,200 then on deposit in the Escrow Account, 


2 


Reason No, 4 
"(4) The ruling of Judge William B. Jones in 
his Memorandum Opinion, affirmed on appeal 
and certiorari denied, United states Supreme 
Court, is res adjudicata as to Dr, William T. 
Spence's further entitlement to, or claim 
against said fund." 


For reasons above stated, this statement (4) has no basis in fact. 


There has never been an adjudication as to Spence's right to the whole, or 


any part, of the Escrow Account, 
Reason No. 5 


"(5) Dr. William T. Spence is liable to the 
bankrupt corporation for the commission which 
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would have been payable to the bankrupt corpore 


ation but for his failure to purchase the said 
stock available to him in April 1960 to the 
extent of $9,330.00," 

The Trustee concedes that a claim for commissions themselves no 
longer lies by virtue of the compromise settlement of the action brought by 
the Company against the Hospital in the Circuit Court for Arlington County, 
The Trustee, however, does assert that Spence is liable in damages for the 


loss of said commissions arising out of his failure and refusal to consumate 


the purchase of the stock at a time when that was possible and solely within 


his power in April, 1960 as found by Judge Jones in his Memorandum of July 31, 


1962, 


Any claim which the Company had against Spence for his failure to con- 
gimate the purchase of the stock at a time when this was possible in April, 
iy60, should have been advanced as a counter-claim in its reply to the action 
Beate by Spence against it in Civil Action 1757-61 under the requirements 


of Rule 13(a) of the Rules of Civil Procedure, 


Furthermore, the $12,200 remaining in the Escrow Account is not the 
exclusive property of Spence and he has not established a right to the entire 
amount, Whatever damages the Trustee seeks because of the failure of Spence 
to complde the sale when able cannot be charged against the other Doctors con= 
tributing to the fund until their rights to the fund and their liability to 


the Company has been established. 


QUALIFICATIONS 


In making the above findings, this Court is not deciding whether or 
not any of the Doctors contributing to the fund are entitled to recover, 


individually or collectively, all or any part of the remaining $12, 200; or 
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whether the Trustee has any defenses, technical or factuai to any claims 


which may be presented, 
CLAIM OF FIRST NATIONAL BANK OF ARLINGTON 


On October 2, 1959, the Company borrowed $9,000 from the Bank on 
its corporate note against commissions that it, Balogh and Company, believed 
it would be entitled to when the then pending litigation was settled and the 
sale of the stock concluded, It is clear that the Bank also was acting under 
the same belief, Following the granting of this loan, Balogh, in December, 
1960, on the advice of ‘his Company's Certified Public Accountant, advised the 
Bank of the problem faced by his Company if the loan to the Bank was continued 
in the Company's name and requested the Bans =o exchange the aforesaid $9,000 


Company note for his individual not- “1 che same ail. Lit. 


aft 
The Bank granted Balogh’s request, and on December 28, 1960 Balogh 


gave the Bank his personal note for $9,000 and the Bank returned the $9,000 
Company note to Balogh and Company as fully paid. There does not appear to 
be any doubt that the $9,000 personal note signed by Balogh was given to and 
received by the Bank in exchange and substitution for the $9,000 Balogh and 
Company note, and that Balogh received no other consideration for his personal 
note, 

In March of 1964 the Bank made a demand upon Balogh for payment of the 
$9,000 personal note, following which he tendered the Bank a check drawn on 
the Balogh and Company Escrow Account in the amount of $9,338 to pay off the 
note, but payment thereon was stopped by reason of the attachment action started 


by Spence. 


This check was drawn on the Escrow Account by Balogh, as president of 


Balogh and Company, on the basis of his belief that Balogh and Company was en- 
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titled to be paid its commission on the sale of the Hospital Stock, even though 
the sale had never been accomplished, i 
The reasons why the sale was not accomplished, and the circumstances 


involved do not shed any light on, or help to resolve, the problem now under 


consideration, and this phase will not be discussed, 


The Bank asserts (1) that the funds in the Escrow Account do not con= 
stitute assets belonging to the bankrupt estate but are, in fact and law, the 
funds of Spence, claimed by him on his own behalf and on behalf of others for 
whom he acted; and, alternatively “#/2) that if the same be not so and the funds 


be determined to belons *o Balogh and Company, the Bank has a right of set off 


as a creditor of the Company. 


The Bank further asserts that only two questions are presented: 
"1, Are the funds in the’Balogh & Company Escrow Account", which were 


deposited in the First National Bank of Arlington for the sole purpose of pure 


chasing 6220 shares of stock of the hospital corporation, assets of the bankrupt 


which would pass to the Trustee in Bankruptcy?" 
"2, If Question #1 is answered in the affirmative, does the First 


National Bank of Arlington have a right of set-off with the said funds?" 


As to Question No. 1 


The facts as stated by the Bank are reasonably correct as | tar as they 
go, but the Bank omits stating, or considering the effect oe facts showing 
who put up the $62,200, how that amount was raised, the circumstances surrounding 
the delivery of the money to the Company, the Bank's (o'Donne11"s) letters and 
testimony as to the ownership of the fund, the Bank's accepcances: of $50,000 from 


the fund to apply to the payment of the notes signed by the Doctors. 
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The authorities presented by the Bank in support of Spence's right to 


the whole amount of the fund are accurate statements of the basic law in those 
cases where there is no question as to the true owner of the money on deposit 
in an escrow account or trust fund and where the true owner has made timely and 
proper claim to the fund in a bankruptcy proceeding. However, this basic law 
must be applied to the facts in each case under consideration, and the facts 

in the present case do not establish the fact that Spence was the owner of the 
whole $12,200 or invested with any right or authority to collect or obtain the 


fund in a representative capacity for the other Doctors. 


As to Question No, 2 


The Bank relies on Section 68 of the Bankruptcy Act which provides that: 
‘tn all cases of mutual debts or mutual credits between the estate of a bankrupt 
and a creditor, the account shall be stated and one debt shall be set off against 


the other and the balance only shall be allowed or paid,” 


The facts are not in dispute insofar as the Company's liability on 


the personal note of Balogh is concerned, The note signed by Balogh is the 
obligation of the Company, However, as of the date of Bankruptcy the $12,200 
was not the property of the Trustee, and under Section 70a of the Bankruptcy 
Act "the date of the filing of the petition initiating a proceeding under this 


Act" is the date on which the rights of the parties are to be determined, 


As of the date of bankruptcy, the Company was not the owner of these 
funds, so there could be no set-off of "mutual debts or mutual credits between 


the estate of the bankrupt and a creditor." 
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SUMMARY 


The claim of Spence to the full sum of $12,200 on deposit ‘in the 


Escrow Account is based on factual assumptions which are not supported by the 


evidence and conclusions of law which are erroneous, 


There is no question that Spence placed the order for the purchase of 
6220 shares of stock, but that was not the transaction which created the need 
to establish the Escrow Account, The Escrow Account was established after 
Spence and the Doctors chrcusD their Agent had each advanced funds for the 
purchase of the stocks hac ‘through their Agent advised the Company how the 
- stock shoulé be divided among, and issued to, the doctors participating in 
the seat. had filed an action against the Hospital in their several names 
to require it to issue the stock to them in the proportions directed, and then 
had their Agent arrange with the Company to deposit the funds in an Escrow 
Account pending disposition of the suit. 

Thus, the placing of the order for the stock was not the agreement 
under which the Escrow Account was created, The Escrow Account was created 
by, and on behalf of, all of the participating doctors through their Agent, 


On this basis, Spence cannot possibly qualify as "the real party in interest." 


There is no evidence in this proceeding that the $12,200 was given, 


sold, transferred, assigned or released to Spence in any manner, 


Section 96(e)(4) of Title 11, U.S.C.A,, does not automatically give 
Spence a right to these funds, He must prove that he falls within the re- 
quirements of that Section, The facts clearly establish that Section 96(e) (4) 


does not give him any right to the $12,200 Escrow Account, | 
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However, it has been clearly established that the $12,200 is the balance 


of an original fund of $62,200 deposited in the Escrow Account, in trust for 
the parties contributing to the fund. As of the date the petition initiating 
this bankruptcy proceeding was filed this fund of $12,200 was held by the 

Company in trust for the contributing doctors as their interests could be es- 
tablished, subject to whatever rights the Company could establish thereto on 


its claim for commissions, 


The claim of the Trustee in Bankrup=-y7 to outright ownership, or right 


to ownership, of the $12,200 on deposit *. -.. Escrow Account is based on factual 
assumptions which have not been supported by the evidence, Had they been es- 
tablished by the evidence, they would have been of no avail to the Trustee 

since they were the basis of a compulsory counterclaim which the Company was 


required, but failed, to present in Civil Action 1757-61. 


The Trustee in Bankruptcy, however, is entitled to the $12,200 fund, 
subject to appropriate proceedings on the part of any of the contributing 


doctors who may assert a proper claim to the same, In re Benevolent & Pro- 


tective Order of Elks, Brooklyn Lodge, No, 22 (DC EDNY 1933) 3 F Supp 560, 


The assertion of the First National Bank of Arlington to a right to 
set off its claim on the note for $9,000 signed by Balogh (the man) against 
the money on deposit in its Bank in the name Balogh & Company, Inc,, Escrow 
Account must be settled on the basis of the ownership of, ortitle to, that 
account on August 19, 1964, the day the petition initiating this Bankruptcy 
proceeding was filed, As heretofore determined, on August 19, 1964, the 
$12,200 in the said Escrow Account was being held in trust by the Company 
subject tothe outstanding interest of the beneficiaries, Under these cir-= 


cumstances there could not be a set off of mutual debts and mutual credits, 
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Between the Trustee and the Bank, the Trustee is entitled to the funds, 


subject to appropriate proceedings on the part of any of the contributing 
doctors who may assert a proper claim to the same, In re Benevolent & Pro- 
tective Order of Elks, Brooklyn Lodge, No. 22, (D.C. ED.N.Ye 1933): 3 F Supp. 


560, 


DISPOSITION OF PROCTEDINGS 


oh Sy, | 
1, The claim of Dr. William T, Spence to the $12,200 is denied, 
2; The claim of the Trustee in Bankruptcy to the outright and unen=- 


cumbered ownership of the $12,200 is denied, 


3, The claim of the First National Bank of Arlington to 4 right of 
seteoff of its $9,000 note owed by the Company against the $12,200 deposit in 


the Escrow Account is denied, 


4; The $12,200 in the Escrow Account shall be forthwith turned 
over to the Trustee in Bankruptcy, subject to appropriate proceedings being 
initiated in this Court within thirty (30) days from the date of the order 
to be entered herein by any of the contributing doctors who believes he may 
have a proper claim to the same, and reserving to the Trustee in Bankruptcy 
any and all defenses, rights and counterclaims that he may assert against such 
claims. | 

5; The actions pending in Virginia and this Court against the Bankrupt, 


as described herein, shall be dismissed forthwith by counsel for Spence, 


This Memorandum is to serve a5 the Findings of Fact and Conclusions 


of Law of this Court. 


Counsel for the Trustee in Bankruptcy will present an appropriate 


Order at 9:30 o'clock a.m, on the ae day of January, 1968, 
[Subscription Omitted in Printing] 


| 
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EE Ee 
FEB 20 1968 


JOHN A. BRESNAHAN ORDER 
REFEREE IN BANKRUPTCY See 

1. Denying the claim of Dr, William T, Spence to 
$12,200 escrow deposit; 

2. Denying the claim of the Trustee in Bankruptcy 
to the outright and unencumbered ownership of 
the $12,200 escrow deposit; 

Denying the claim of the First National Bank 
of Arlington to a right of setoff of $9,000 
promissory note of the bankrupt against the 
$12,200 escrow deposit; 

Directing the First National Bank of Arlington 
to turn over the sum of $12,200 escrow deposit 
to the Trustee in Bankruptcy; 

Directing initiation of appropriate proceedings 
by Dr. William T, Spence and other potential 
claimants to the escrow fund; and 

Directing dismissal of pending actions against 
the bankrupt, 


[Caption Omitted in Printing] 


“A 
AT WASHINGTON, D.' 0,', this Z0- _ day of February, 1968. 


This matter was initiated by the Trustee"’s Motion to Enjoin (1) 

Dr. William T, Spence, (a) plaintiff in Civil Action No, 2997-63 in this 
Court and (b) plaintiff in Attachment Action No, 9686 in the Circuit Court 
of Arlington County, Virginia; and to enjoin (2) First National Bank of 
Arlington; and (3) for an order to show cause why the escrow deposit in 
said bank should not be turned over to the Trustee in Bankruptcy; and, 

upon consideration of the timely answers filed by Dr. Spence and the First 
National Bank of Arlington, the testimony and evidence adduced upon hearing 
held on pleadings filed, the oral argument and written memoranda of counsel 
for the respective parties, this Court prepared an exhaustive memorandum of 
findings of fact and conclusions of law under date of December 29, 1967, 
and has furnished counsel for the respective parties a copy thereof, Sub-= 
sequently on February 15, 1968, the parties filed an Agreed Statement of 


Additional Facts for the purpose of correcting errors in the December 29, 
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1967 Memorandum, and, on February 20, 1968, this Court prepared a supple- 


mental memorandum correcting the errors established by the additional facts 
presented and by a typographical error, involving an amount of money, made 
by the Referee in Bankruptcy. Said Memorandum of December 29, 1967, as 
corrected by the supplemental memorandum dated February 20, 1968 is adopted 
and incorporated herein by reference as if fully set forth herein as the 


Court's findings of fact and conclusions of law, WHEREUPON, IT IS 


ORDERED : 
1, That the claim of Dr, William T, Spence to the full balance 
of $12,200 in the Balogh & Company, Inc., escrow account in the First National 


Bank of Arlington is denied; 


2, That the claim of Edward J, McGrath, Trustee in Bankruptcy, to 


the outright and unencumbered ownership of the said escrow balance of $12,200 
in the Balogh & Company, Inc., escrow account is denied; 

3, That the claim of the First National Bank of Arlington to a 
right of setcff of its $9,000 note owed by Balogh & Company, Inc,,; against 
the $12,200 deposit in the escrow account is denied; 

4, That the $12,200 escrow account shall be turned over by the 
First National Bank of Arlington to Edward J. McGrath, Trustee in Renbeepicys 
. upon entry of this Order, subject to the initiation in this Court i this 
proceeding, within 30 days from the dateof entry of this Order, by Dr, William 
T, Spence, Dr, John T, Hazel, Dr. William D. Dolan, Dr, Raymond Schwartz, and 
Dr. Arthur V. Mitchell, or any of them (doctors apparently contributing to 
said escrow fund), by appropriate pleading undertaking to establish their 
claim(s) to the sum of $12,200 in the hands of the Trustee resulting from 


turnover by the First National Bank of Arlington to the Trustee of the said 


balance in the Balogh & Company, Inc,' escrow account, and reserving to the 
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Trustee in Bankruptcy any and all defenses, rights and counterclaims that 


he may assert against such proceedings, Provided, however, that in the event 


all or any of said contributing doctors shall fail within the time provided 


to file appropriate pleading(s) asserting entitlement to a portion of said 
escrow fund, then any claim(s) of such individual(s) is hereby deemed upon 
such failure to be forever barred against the said fund, the Trustee in 

Bankruptcy herein, the bankrupt corporation, or the First National Bank of 


Arlington; 


5. That (a) Civil Action No, 2997-63, initiated by Dr. William T, 


Spence against the bankrupt herein in this Court, and (b) Attachment Action 
No, 96=86 initiated by Dr, William T, Spence against the bankrupt herein in 
the Circuit Court of Arlington County, Virginia, be and the same hereby are 
directed to be dismissed by counsel for Dr. William T, Spence, plaintiff in 
said suits, forthwith upon entry of this Order; 

6, That upon entry of this Order, a Clerk of this Court shall 
serve by franked mail a certified copy hereof upon each of the following at 
the addresses shown, and shall certify to the mailing thereof: 

Dr. William T. Spence 

1234 - 19th Street, NW. 
Washington, D. C. 20036 
Dr. John T, Hazel 

220 Culpeper Street 
Warrenton, Virginia 

Dr, William D, Dolan 

5129 = 16th Street, North 
Arlington, Virginia 22205 
Dr, Raymond Schwartz 

1029 N. Stuart Street 
Arlington, Virginia 22201 
Dr. Arthur V. Mitchell 


4682 = 34th Street, South 
Arlington, Virginia 
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Cornelius H. Doherty, Ste, Eade 
Attorney for Dr, Spence 

1010 Vermont Avenue, N.W. 
Washington, D. C, 20005 


Peter J. Kostik, Esquire 

Attorney for First National Bank of Arlington 
2046 Wilson Blvd, 

Arlington, Virginia 


Edward J, McGrath, Esquire 
Trustee in Bankruptcy 

401 Tower Building 
Washington, D. C, 20005 


Samuel M. Greenbaum, Esquire 
Attorney for the Trustee 
401 Tower Building 
Washington, D. C, 20005 


(2) sal. Copys scot to the above- a 
\ on the Oday of aha aay 1wah7 


DO rusremabed 


Clerk 


—_—<_—<—_—— 
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March 12, 1968 


Cornelius H, Doherty Esq. 
1010 Vermont Avenue, N.W. 
Washington, D, C, 20005 


Re: Salocsh & Company, Inc, 
Bankruptcy No. 69064 


Dear Mr. Doherty: 


I am returning the petitions to reclaim property presented 
for filing on behalf of John T. Hazel, William D, Dolan, Williaa T, 
Spence and Raymond Schwartz, 


Please be advised that Rule 68(b) of the U. 8. District 
Court Rules provides as follows: 


"No petition for reclamation shall be filed or accepted 

for filing later that 10 days after the Ziret date set for the first 
meeting of creditors without prior order of the Court granting leave 
to file such petition, Such an order shall be sought by the filing 
of a verified application to which 45 appended the petition sought to 
be filed and a copy thereof shall be served forthwith on the trustee, 
Tie said application requesting leave to file shall state the reason 
for feilure to file timely, the present stetus of the property sought 
to be reclaimed, the date and manner of giving of any prior notice 
of such claim to the Court or any of its officers, and, in addition, 
said application shall set forth the nanner by which the Court can 
order the reclamation if the petitioner be entitled thereto without 
prejudice to the estate, Tie Court may grant or deny tha application 
to file, without hearing, upon consideration of the application ree 
questing leave to file and the attached petition for reclamation, 
If the Court deny the application for leave to file the petition for 
reclamation, the same shall act as a bor order as in the case of a 
petition for reclamation dismissed prior to hearing, No such bar order 
shall prohibit the eggrieved party from filing a proof of claim, proe 
vided the same claim is provable and in conformity with the Bankruptcy 
Act, General Orders and forms and these rules." 

: 5” 


I am also enclosing the check presented ‘by Mr. ‘Attridge, 


Cordially, 
FILED 


Nancy A, Piwonski (irs. MAR 12 1968 


Clerk for Referee JOHN A. BRESNAHAN 
REFERER IN BANKRUPTCY 
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F " L E : D [Caption Omitted in Printing] 
nee MOTION FOR LEAVE TO FILE PETITION TO RECLAIM 
| - MAR 18 1968 PROPERTY FROM TRUSTEE 

JOHN A. BRESNAHAN i 
REFEREE IN BANKRUPTCY. 


Comes now the petitioner, William T. Spence, by and through his 


attorney, and moves this Court for an order granting leave to file a petition to 
reclaim property from the Trustee, and for reasons therefore says: 

1. On February 20, 1968, this Court ordered the First National Bank 
of Arlington to turn over to Edward J. McGrath, Esquire, Trustee in Bank- 
ruptey of Balogh & Company, Inc,, the sum of $12, 200, 00, which the bank 
was holding in an escrow account in the name of Balogh & Company, Inc., in 
order that any of the doctors who felt they had an interest in that fund may 
make a proper claim to the same; the Court further ordered that the doctor 
petitioners were authorized to institute appropriate proceedings to reclaim 
these funds within thirty (30) days from the date of its order. Your petitioner 
is one of the doctors who contributed funds to this account, Pursuant to the 
order of February 20, 1968, Edward J. McGrath, Esquire, Trustee, re- 
ceived or was entitled to receive from the First National Bank of Arlington 
the sum of $12,200.00, which sum had been on deposit with eaid bank in an 
escrow account of Balogh & Company. The petition to reclaim the funds from 
the trustee was not filed at an earlier date because at the time of the first date 
set for the meeting of creditors of the bankrupt the sums, whic are presently 
sought to be reclaimed, were not in the possession of the Trustee and, there- 
fore, any petition to reclaim these funds from the Trustee at that time would 
have been of no avail, The Court, in its memorandum opinion of January, 


1968, determined that these funds which had been on deposit in an escrow 
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account with the First National Bank of Arlington, were not part of the assets 


of the bankrupt. 

2. The property which is being so ught to be reclaimed is currency 

and in the constructive possession of Edward J. McGrath, Esquire, Trustee. 
3. Prior notices of the petitioner's claim to such property were made 
known by virtue of a suit filed on December 16, 1963, by the petitioner, 
William T. Spence, against Balogh & Company in the United States District 
Court for the District of Columbia, Civil Action No. 2997-63, which action is 
a part of the proceedings now before this Court, and by virtue of a suit filed 
on March 30, 1964, by the petitioner, William T. Spence, against Balogh & 
Company in the Circuit Court of Arlington County, Virginia, Attachment 
Action No, 96-36, and by virtue of a letter dated April 22, 1964, addressed 
to the First National Bank of Arlington, advising the latter that the right, title 
and interest of the petitioners, William D. Dolan, John T, Hazel ami Raymond 
Schward ami William T. Spence, to the funds on deposit with the First 
National Bank of Arlington in the Balogh & Company escrow account have been 
assigned to William T. Spence. On November 20, 1964, the First National 


Bank of Arlington advised counsel for the petitioner that there was on deposit 


"Ww 
e 


i . a balance of $12, 200.00 which is held in trust for the doctors. . . 
4, Since the property sought to be recovered is currency, this Court 


can enter an order directing Edward J. McGrath, Esquire, Trustee of Balogh 


& Company, Inc., to pay over to the petitioner the sum sought to be reclaimed 
my\ 


Cornelius H, Doherty 
[Certificate of Service Omitted in Printing] 


by him. 


123 


[Caption Omitted in Printing] 


RESPONSE TO MOTION FOR LEAVE TO FILE 
PETITION TO RECLAIM PROPERTY 


(Filed on behalf of Dr. William T. Spence) 
Edward J. McGrath, duly appointed and qualified Trustee in Bankruptcy, 
for his response to the Motion for Leave to File Petition to Reclaim Property filed 


herein on behalf of Dr. William T. Spence, respectfully represents: 


1. Said motion fails to comply with Rule 68(b) of the Rules of the United 


States District Court for the District of Columbia in that: 

(a) It is unverified. 

(b) The Motion fails to allege an adequate basis for failure to have 
timely filed the Petition to Reclaim Property from Trustee in that the peti- 
tioner seeks payment of $4, 000. 00 advanced which was deposited in the 
Balogh & Company, Inc. escrow account in the First National Bank of 
Arlington, which account was in the constructive possession and control of 
the bankrupt on the date of bankruptcy and continued in such stains from the 
appointment and qualification of your Trustee to date. 

(c) The issue as to petitioner's entitlement to the total fund was 
decided by this court in its order of February 20, 1968, incorporating its 
Memorandum Opinion of December 29, 1967, wherein this court denied the c 
claim of Dr. William T. Spence to the $12, 200. 00 balance (Memorandum, 
page 32). Accordingly, any claim of Dr. Spence to any portion of the fund 
not having been asserted and proved in the hearing held under this court's 
Order to Show Cause, the same being a necessary counterclaim to Trustee's 
Motion to Enjoin (1) William T. Spence, et al., and for Order to Show Cause 
why the Escrow Deposit in Said Bank Should Not be Turned Over to the 
Trustee, is now res adjudicata. 

(d) And for such other reasons as may be asserted at the time of 


hearing upon the Motion for Leave to File Petgston fo ReclfEp oerty 
from Trustee. AMAR 27 1968 
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WHEREFORE, premises considered, it is prayed that this court dismiss 


with prejudice the Motion for Leave to File Petition to Reclaim Property from Trustee, 


filed herein on behalf of Dr. William T. Spence. 


Trustee in Bankruptcy 


muel M. Gree 
Attorney for Trustee 
401 Tower Building 
Washington, D. C. 20005 
Telephone: 347-2626 


{Certificate of Service Omitted in Printing] 


F 1 bE Dsvsstirure MOTION FOR LEAVE TO FILE PETITION 
. TO RECLAIM PROPERTY FROM TRUSTEE 
MAY - 7 1968 


ieee Comes now the petitioner, William T. Spence, by and through 


his attorney, and moves this Court for an order granting leave to file a peti- 
tion to reclaim property fromthe Trustee, and for reasons therefore says: 

1. On February 20, 1968, this Court ordered the First National 
Bank of Arlington to turn over to Edward J. McGrath, Esquire, Trustee in 
Bankruptcy of Balogh & Company, Inc., the sum of $12, 200.00, which the bank 
was holding in an escrow account in the name of Balogh & Company, Inc., in 
order that any of the doctors who felt they had an interest in that fund may 
make a proper claim to the same; the Court further ordered that the doctor 
petitioners were authorized to institute appropriate proceedings to reclaim 
these funds within thirty (30) days from the date of its order, Your petitioner — - 
is one of the doctors who contributed Four Thousand ($4000.00) Dollars to this 


account, Pursuant to the order of February 20, 1968, Edward J. McGrath, 
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Esquire, Trustee, received or was entitled to receive from the Firet Na ional 


Bank of Arlington the sum of $12, 200,00, which sum had been on deposit with 
said bank in an escrow account of Balogh & Company. The petition to reclaim 
the funds from the trustee was not filed at an earlier date because at the time 
of the first date set for the meeting of creditors of the bankrupt the sums, 
which are presently sought to be reclaimed, were not in the possession of the 
Trustee and, therefore, any petition to reclaim these funds from the Trustee 
at that time would have been of no avail, The Court, in its memorandum 
opinion of January, 1968, determined that these funds which had been on de- 
posit in an escrow account with the First National Bank of Arlington, were not 
part of the assets of the bankrupt. | 


2. The property which is being sought to be reclaimed is currency 


and in the constructive possession of Edward J. McGrath, Esquire, Trustee. 


3. Prior notice of the petitioner's right to the claimed property was 
made known to this Court and to the Trustee appointed in this atte when he 
filed an order to show cause why the escrow deposit in the First National Bank 

| 
of Arlington, which was placed therein for the sole purpose. of purchasing cer- 
tain stock on behalf of various persons, including your petitioner, by the 
bankrupt, should not be made a part of the assets of the bankrupt estate. aj 
was produced in this Court on the hearing of the Trustee's motion sworn tes- 
timony of witnesses that the funds in the First National Bank of Arlington were 
placed therein for the sole purpose of purchasing stock of the Northern Vir- 
ginia Doctors Hospital Corporation, which the bankrupt failed to do, and in the 


sworn testimony, which appears noted in the memorandum of the Referee in 


Bankruptcy filed in this cause, that your petitioner, in addition to signing the 
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promissory note to the First National Bank of Arlington, deposited cash in the 


sum of Four Thousand ($4000. 00) Dollars which was being held by the First 
National Bank of Arlington on your petitioner's behalf, 
4, Your petitioner could not have filed a claim for any part of this 
property in the bankruptcy proceedings for the property was not a part of the 
bankruptcy proceedings until after the order was entered herein on the 20th 
day of February, 1968, 

Your petitioner moves the Court for leave to file his petition 
to reclaim his part of the property which came within the jurisdiction of the 


Bankruptcy Court after the order of February 20, 1968, 


x r 
LMG 

William T. Spence 
Petitioner 


Cornelius H, Doherty 

1010 Vermont Avenue, N. W. 
Washington, D.C. 20005 
NAtional 8-6257 

Attorney for Petitioner 


DISTRICT OF COLUMBIA, SS: 


William T. Spence, being first duly sworn on oath, deposes 


and says that he is the petitioner named in the foregoing petition and that the 


information contained therein is true. 


YEE . 
~ “William T, Spence 
[Jurat Omitted in Printing] 
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FIDE 
' SUBSTITUTE MOTION FOR LEAVE TO FILE PETITION 
MAY -7 1968 TO RECLAIM PROPERTY FROM TRUSTEE 


| JOHN A. BRESNAHAN 
+ REFERER IN BANKRUPTCY 
Comes now the petitioner, William D. Dolan, by and through 

his attorney, and moves this Court for an order granting leave to file a peti- 
tion to reclaim property from the Trustee, and for reasons therefore says: 
fe On February 20, 1968, this Court ordered the First National 
Bank of Arlington to turn over to Edward J. McGrath, Esquire, Trustee in 
Bankruptcy of Balogh & Company, Inc., the sum of $12,200.00, which the bank 
was holding in an escrow account in the name of Balogh & Company, Inc., in 
order that any of the doctors who felt they had an interest in that fund may 
make a proper claim to the same; the Court further ordered that the doctor 
petitioners were authorized to institute appropriate proceedings to reclaim 
these funds within thirty (30) days from the date of its order, Your petitioner 
is one of the doctors who contributed Four Thousand ($4000. 00) Dollars to this 
account, Pursuant to the order of February 20, 1968, Edward J. McGrath, 
Esquire, Trustee, received or was entitled to receive from the First National 


Bank of Arlington the sum of $12, 200, 00, which sum had been on deposit with 


said bank in an escrow account of Balogh & Company. The petition to ed 


the funds from the trustee was not filed at an eaxtiex date because at the time 
of the first date set icv the meeting of creditors of the bankrupt the sums, 
which are presently sought to be reclaimed, were not in the possession of the 


Trustee and, therefore, any petition to reclaim these funds from the Trustee 


at that time would have been of no avail, The Court, in its memorandum 


opinion of January, 1968, determined that these funds which had been on de- 
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posit in an escrow account with the First National Bank of Arlington, were not 
part of the assets of the bankrupt. 

2. The property which is being sought to be reclaimed is currency 
and in the constructive possession of Edward J. McGrath, Esquire, Trustee. 
3. Prior notice of the petitioner's right to the claimed property was 
made known to this Court and to the Trustee appointed in this matter when he 
filed an order to show cause why the escrow deposit in the First National Bank 


of Arlington, which was placed therein for the sole purpose of purchasing cer- 


tain stock on behalf of various persons, including your petitioner, by the 


bankrupt, should not be made a part of the assets of the bankrupt estate. Therp 


was produced in this Court on the hearing of the Trustee's motion sworn tes~ 
timony of witnesses that the funds in the First National Bank of Arlington were 
placed therein for the sole purpose of purchasing stock of the Northern Vir- 
ginia Doctors Hospital ‘Corporation, which the bankrupt failed to do, and in the 
sworn testimony, which appears noted in the memorandum of the Referee in 
Bankruptcy filed in this cause, that your petitioner, in addition to signing the 
promissory note to the First National Bank of Arlington, deposited cash in the 
sum of Four Thousand ($4000, 00) Dollars which was being held by the First 
National Bank of Arlington on your petitioner's behalf, 
4, Your petitioner could not have filed a claim for any part of this 
property in the bankruptcy proceedings for the property was not a part of the 
bankruptcy proceedings until after the order was entered herein on the 20th 
day of February, 1968. 

Your petitioner moves the Court for leave to file his petition 


to reclaim his part of the property which came within the jurisdiction of the 
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Bankruptcy Court after the order of February 20, 1968, 


or 


illiam D, Dolan 
Petitioner 


2.0. arene 


Cornelius H, Doherty 

1010 Vermont Avenue, N. W. 
Washington, D. C. 20005 
NAtional 8-6257 

Attorney for Petitioner 


DISTRICT OF COLUMBIA, SS: 


William D. Dolan, being first duly sworn on oath, deposes and 


says that he is the petitioner named in the foregoing petition and that the in- 


formation contained therein is true. 


William D, Dolan 


Subscribed and sworn to before me this Z day of 


May, 1968, 


My Commission Expires Jon. 31, 1993 
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MEMORANDUM OF REFEREE IN BANKRUPTCY 
JUN 1 4 1968 eS a eee 


N (Motions for Leave to File Petitions 


- BRESNAHA 
JON PIN BANKRUPTCY to Reclaim Property) 


This matter came on for hearing upon the motions of Drs, Raymond 
Schwartz, Hazel, Dolan and Spence for leave to file petitions to reclaim 
$12,200 held by the bankrupt in an escrow account in the First National 


Bank of Arlington and now in the possession of the Trustee in Bankruptcy. 


Drs, Schwartz, Dolan and Spence each claim to be entitled to 


$4,000 of said account, and Dr, Hazel claims to be entitled to $1,000, 


The Trustee in Bankruptcy urges that the motions be dismissed 
with prejudice, As to Drs. Schwartz, Dolan and Hazel, he argues that 
the motions fail to comply with Rule 68(b) of the Rules of this Court, 
in that: (1) the reason assigned by each of these doctors for failure 
to timely file a Petition for Reclamation is contrary to facts known to 
this Court, i,e., that Drs. Schwartz, Dolan and Hazel never, prior to 
the filing of the Motions for Leave to File Petition to Reclaim Property, 
ever demanded or made ‘claim to the refund of any portion of the Balogh & 


Company, Inc., escrow account previouslv_maintained in the First National 


Bank of Arlington, and (2) the motions fail to state the date and manner 


in which each of these doctors gave any prior notice of such claim to the 


Court or to the Trustee in Bankruptcy. 


As to Dr. Spence, the Trustee argues that the motion fails to 
comply with Rule 68(b) of the Rules of this Court, in that (1) it fails 
to allege an adequate basis for failure to have timely filed the Petition 


to Reclaim Property from the Trustee in Bankruptcy, and (2) the issue as 
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to Dr. Spence’s entitlement to the total fund was decided by this Court 


in its Order of February 20, 1968, wherein this Court denied the claim of 
Dr. Spence tothe whole $12,200, and that such denial makes any claim to a 


portion of such fund res adjudicata. 


Local Rule 68, which relates exclusively to Reclamations, is 


divided into two parts. Part (a) pertains to petitions for reclamation, 
the contents of the petition, fees, filing, service and matters related 
to the same, including the following: 


‘When a claim is made to property in 
possession of the bankrupt, receiver or 
trustee, the claimant shall file a petition 
with the Referee duly verified by the 
claimant, his agent or attorney, setting 
forth a detailed description of the pro- 
perty claimed, his interest therein and a 
full statement of the facts upon which his 
claim to possession of said property is 
based and said petition shall be accompanied 
by the payment of $10.00 costs. «e. ay 


Part (b) of Local Rule 68, pertains to the time for filing a 
petition for reclamation, and the procedure to follow in obtaining per@ 
mission to filing such a petition after the time for filing, as provided 


by the Rule, has passed, This part of the Rule reads as follows: 


"(b) Piling - Bar Order, No petition for 
reclamation shall be filed or accepted for 
filing later than 10 days after the first date 
set for the first meeting of creditors without 
prior order of the Court granting leave to file 
such petition, Such an order shall be sought 
by the filing of a verified application to which | 
is appended the petition sought to be filed and 
a copy thereof shall be served forthwith on the 
trustee, The said application requesting leave 
to file shall state the reason for failure to 
file timely, the present status of the property 
sought to be reclaimed, the date and manner of 
giving of any prior notice of such claim to the | 
Court or any of its officers, and, in addition, 
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said application shall set forth the manner by 
which the Court can order the reclamation if 

the petitioner be entitled thereto without 
prejudice to the estate, The Court may grant 

or deny the application to file, without hearing, 
upon consideration of the application requesting 
leave'to file and the attached proposed petition 
for reclamation, If the Court deny the appli~ 
cation for leave to file the petition for recla- 
mation, the same shall act as a bar order as in 
the case of a petition for reclamation dismissed 
prior to the hearing, No such bar order shall 
prohibit the aggrieved party from filing a proof 
of claim provided the same claim is provable and 
in conformity with the Bankruptcy Act, Genéral 
Orders and Forms and these rules," 


In the usual application for leave to file a reclamation petition 


subsequent to "10 days after the first date set for the first meeting of 


creditors" there is seldom any reason for denying the application since 
the facts and the acts and conduct of the parties making the application 
are not questioned by the Court, if it acts ex parte, or by the trustee in 


bankruptcy, if the matter comes on for hearing, 


Unfortunately, in the present matters we are confronted by a 
record in this proceeding which strongly suggests that we might be faced 
with some very serious problems, including perjury, a fraudulent claim, 
and practicing a fraud upon the Court, Consequently, we are faced with 
the task of examining the statements presented under oath by the appli- 
cants for leave to file a reclamation petition against the record in this 


proceeding as it involves the applicants, collectively or individually, 


This Court avoided going into any of these same problems in prior 
proceedings, but under the circumstances now existing it now becomes 
necessary to take them into consideration, This will be done, but only 
insofar as it is absolutely necessary, since the entire record in this 


bankruptcy proceeding will speak for itself, 
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Chronologically, the following times are of great importance to a 


resolution of the problems presented: 

September 18, 1959, Prior to this, Drs, Spence, Dolan, Schwartz, 
Hazel, and another doctor not party to the present proceedings, delivered 
to Balogh & Company the sum of $62,200 to purchase 6,220 shares of stock 
being offered by the Northern Virginia Doctors Hospital, For reasons not 
of importance to this proceeding, the purchase was not consummated, 

September 18, 1959, On this date Drs, Hazel, Schwartz, Spence, 
and Dolan, alleging that they (and another doctor) were the marebesera of 
6,220 shares of stock of the Northern Virginia Doctors Hospital, file a 
suit in the Circuit Court of Arlington County, Virginia, Chancery Nos 10899, 

| 

against the Hospital, its President and Secretary, to compel the Hospital 


to issue the stock purchased by the plaintiffs, Drs, Dolan, Spence, Schwartz, 


and Hazel were represented by Cornelius H, Doherty, Esq,, in this Litt 
gation, , 
September 22, 1959, On this date, by agreement between the 
President of the First National Bank of Arlington, acting on behalf of 
certain doctors, including Drs, Dolan, Schwartz, Hazel and specced 
Stephen E, Balogh, President of Balogh & Company, Inc,, Balogh & company 
opened an account with the First National Bank of Arlington, saaeepere 
name of Balogh & Company, Inc,, Escrow Account, and deposited Pherats 
the $62,200 pending the outcome of the litigation between Drs, snelca 
Hazel, Schwartz and Dolan and the Northern Virginia Doctors Seon 
over the issuance of the stock, subject to withdrawal only for cee curchese 
of the stock and payment of commissions to Balogh & Company by steak issued 
by the Company payable only upon the specific approval of the Deen icon of 
the First National Bank of Arlington, "acting as de facto trustee for the 


doctors who had advanced the funds," 
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January 15, 1961, On this date, the Supreme Court of Appeals of 


Virginia, on an appeal by Dr, Spence only, affirmed the judgment of the 
Circuit Court of Arlington County, Virginia, which denied relief to Drs, 
Hazel, Schwartz, Spence and Dolan in their action (commenced on September 
18, 1959) to compel the issuance of the stock purchased by the doctors 
through Balogh & Company, Among other things, the appellate court ruled 
thetDr, Spence, having claimed 1,900 shares in the Circuit Court action 
could not, on an appeal, attempt to recover all of the shares ordered, 


Spence v, Northern Virginia Doctors Hospital Corporation, 202, Va, 478, 
117 S,E, 2d 657 (1961). Dr. Spence was represented by Cornelius H, 


Doherty, Esquire, (NOTE: Hazel, Dolan, Schwartz start Circuit Court 


action but do not go through on appeal.) 


June 5, 1961, On this date, Dr, Spence filed suit against 
Balogh & Company in the United States District Court for the District of 
Columbia, Civil Action No, 1757-61, to require the Company to deliver 
6,220 shares of Northern Virginia Doctors Hospital stock and to pay 
$15,000 for reimbursement of monies expended and attorneys’ fees or, ale 


ternatively, to recover money damages totaling $201,600.00, Dr, Spence 


was represented by Cornelius H, Doherty, Esquire, (NOTE: Spence alleges 


he delivered $62,200 to Balogh, ‘nyith written instructions as to whom 


certificates representing sixty-two hundred twenty (6,220) shares of the 


stock so purchased were to be issued,"') 


April 25, 1963. On this date, the United States Court of Appeals, 
District of Columbia Circuit, affirmed the judgment of the District Court 
in Spence v, Balogh & Company, Inc., Civil Action No, 1757-61 for the 
reasons given in the opinion of District Judge Jones dismissing the action 


on its merits after trial, A petition for rehearing was denied on May 28, 
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1963; Spence v, Balogh & Company, Inc,, 115 U.S. App. D.C. 209 (1963), 


317 Fed, 909; Cert, Den, October 14, 1963, 375 U.S, 823, 84 D, ct, 67, 
11 L; Ed, 24 58; Dr, Spence was represented by Cornelius H, Doherty, 
Esquire, 

December 16, 1963, On this date, a suit was filed by Dr, Spence 
against Balogh & Company in the United States District Court for the 
District of Columbia, Civil Action No, 2997-63, seeking recovery of the 
$12,200 remaining in the Balogh & Company, Inc., Escrow Account in the 
First National Bank of Arlington, Dr, Spence alleges that he purchased 
the 6,220 shares of Northern Virginia Doctors Hospital stock from 
Balogh & Company; that he delivered the sum of $62,200 to the Company; 
that the Company had failed and refused to release the balance of $12,200 


to him, Dr, Spence was represented by Cornelius H, Doherty, Esquire. 


March 30, 1964, On this date a notice of Motion for Judgment 
was filed in Attachment Action No, 96-86 in the Circuit Court for 
Arlington County, Virginia, and thereafter the funds in the First National 
Bank of Arlington in the name of "Balogh & Company Escrow Account" in the 
sum of $12,200 were attached, This suit was filed by Dr. Spence against 


Balogh & Company, Stephen E, Balogh and the First National Bank of Arlington, 


(NOTE: This was pending when bankruptcy commenced, ) 


April 22, 1964, On this date, Drs, Dolan, Schwartz and Hazel 


gave a letter to the First National Bank of Arlington consenting to the 
Bank filing an answer in the matter pending in the Circuit Court of 
Arlington County (Attachment Action No, 96-86), stating that the funds 


in the Escrow Account belonged to Dr, Spence, 
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August 19, 1964, On this date Balogh & Company, Inc,, filed 


its voluntary bankruptcy petition in this Court, Among the creditors 
scheduled was Dr. William T, Spence as party plaintiff in Civil Action 
No, 2997-63, and Attachment Action 96-86, and notice of the first meeting 
of creditors was mailed to Dr. Spence at 3715 Idaho Avenue, N,W,, Washe- 
ington, D, C, Among the assets scheduled was the $12,200 account in the 
First National Bank of Arlington, noted as subject to attachment action 
of Dr, Spence, 

August 26, 1964, On this date, the notice of the first meeting 


of creditors, to beheld on September 10, 1964, was mailed to all creditors, 


including Dr, Spence, (NOTE: Dr. Spence received notice of 1st meeting.) 


September 10, 1964, On this date, the first session of the first 
meeting of creditors was held and the Trustee in Bankruptcy was appointed, 
Neither Dr, Spence or his attorney, Mr, Doherty, attended this meeting or 


any of the continued sessions thereof, 


September 17, 1964, On this date, the Trustee in Bankruptcy 
filed herein his Motion to Enjoin (1) William T, Spence, (a) Plaintiff, 
Civil Action 2997-63, United States District Court for the District of 
Columbia, and (b) Plaintiff, Attachment Action No, 96-86, Circuit Court 
of Arlington County, Virginia, and to enjoin (2) First National Bank of 
Arlington, and (3) for Order to Show Cause why the Escrow Deposit in said 


bank should not be turned over to the trustee, 


September 17, 1964, On this date, an Order was entered, ex parte, 
restraining Dr. Spence, his agents, attorneys and representatives from 
pursuing further action in Civil Action 2997-63 and Attachment Action 


No, 96-86, or from commencing any further or other action, other than in 
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the bankruptcy proceeding, relating to or in respect to claim or clains 
subject to the aboveeidentified plenary actions; and directing Drs Spence 
to show cause on October 20, 1964, why he should not be premanently 80 
enjoined, A certified copy of the Order and the Motion was served upon 


Cornelius H, Doherty, Esq., attorney for Dr, Spence on the same days 


(NOTE: There is now no doubt that Dr.’ Spence has notice of bankruptcy.) 


October 15, 1964, On this date, Cornelius H, Doherty, Esquire, 
as attorney for Dr. Spence, filed an answer herein to the Order to Show 
Cause in which he also sought an order directing the Trustee to release 
the $12,200 escrow fund to Dr, Spence, and for dismissal of Balogh & 
Company's counterclaim in Civil Action 2997-63, Attached to ey Dohereye 


answer was an "Argument" and a "Memorandum, " 


October 22, 1964. On this date, the hearing required by the 


Order to Show Cause was heard, 


October 27, 1964, On this date, an Order was entered in cone 
nection with the October 22, 1964 hearing, a copy of which was served 


on Dr, Spence and a copy served on his attorney, Mr, Doherty. 


November 20, 1964, On this day, the president of the First 
National Bank of Arlington, advised Dr, Spence’s attorney, Cornelius H 
Doherty, Esq., in response to Mr, Doherty's request for information 
relative to the status of the Balogh & Company, Inc,, Escrow Account, 
in part, as follows: 

“Phere is today a balance of $12,200, 
which is still held in trust for the doctors, — 
and our Bookkeeping Department is still under | 
strict orders not to pay against this account . 


without specific authority from the under= 
signed," (underscoring supplied.) 
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December 1, 1964, On this date the Trustee in Bankruptcy and 


Dr. Spence, through his counsel, Cornelius H, Doherty, Esq., filed herein 


an "Agreed Statement of Facts" which among cther things sets forth the 


following: 


1, From a letter dated September 16, 
1959, president of First National Bank of 
Arlington to Stephen E, Balogh (in part): 
"I am happy you have agreed to open an 
escrow account with us carrying the 
$62,200.00 ... pending the outcome of the 
current litigation, This will relieve the 
doctor purchasers of interest charges on 
the money borrowed for the purchase of the 
stock," (p. 10) (Underscoring supplied.) 


December 29, 1964, On this date, counsel for Dr, Spence filed 


an “Additional Statement of Facts" in accordance with a request received 


from the Trustee in Bankruptcy, This reads, in part, as follows 


1 


"3, Request No, 3 is for all facts 
upon which Dr, William T, Spence claims to 
be entitled to the entire $12,200,00 now 
on deposit in the First National Bank of 
Arlington, and counsel now states that to 
his knowledge there are no facts other than 
those which have previously been submitted, 
with the following additions: 


k*R* 


"Dr. Spence, on examination by his 
counsel ..,. stated as follows: 


kK*RK 


Q, At the time you bought this stock, 
the 6,220 shares, did you have any undere 
standing with anybody as to their receiving 
any particular amount? 


A, No; that was a very loose arrange= 
ment. ... There was never any indication 
as to the exact amount, ... There was 
never any set agreement on any of the amounts 
or how much it would cost, or how many shares 
they would take. ... " 


k*k* 
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"Q, Dr. Spence, when you purchased 
sos these shares of stock 444, where did 
the funds for the purchase come from? 


"A, From the First National Bank of 
Arlington, 


weaRK 


"Q;: And did the First National Bank 
of Arlington provide the full total of 
$62,200,002 


"A, Yes; they provided it on security 
of notes signed by me and others, plus 
cash that was put up by myself and others, 


EK 


"Q; Were you a = ~ did you put up any 


Yes, 
Do you remember how much that was? 
"AS Nos I don't," 
kK 


"S;' In response to request No, 5, there is 
submitted the following excerpts from the 
testimony of Walter J, O'Donnell, the President 
of the First National Bank of Arlington, and in 
answer to certain questions put to him by 
counsel for the bankrupt he gave the following | 
testimony, commencing on page 173 of the trans= 
cript, 

k*RK \ 
"Q, And can you state briefly and generally 
the nature of the transaction as it was estab= 
lished that day with respect to the advance of 
these funds? I have in mind,did any of the 
doctors put in any cash? Did they borrow some 
money? The totals, if you can give them to us, 


"A; The doctors put in some cash, Dr, Hazel 
advanced $1,000; Drs, Spence, Dolan, Schwartz 
and Bastien each put up $4,000 apiece - 

_or a total of $17,000, And among the 
doctors they signed notes for $45,200 = 
or a total of $62,200, against which we 
drew a cashier's check payable to Balogh 
& Company." 
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(1 & 2 = Excerpts from testimony taken from transcript of 
the case of Spence v, Balogh, Civi?. Action 1757-61) 


February 8, 1965, On Chis date, Cornelius H. Doherty, Esquire, 


attorney for Dr. Spence filed the “Reply of Spence to Trustee's Memorandum, 


In this document, the following statements, among others, appear: 


1, "In this same paragraph the trustee 
indicates that by the giving of a check by 
Balogh to the bank in the sum of $50,000 it 
paid off these notes and part of any claim 
that Spence might have, disregarding a little 
bit of arithmetic which disclosed that 
$12,200.00 had been paid in cash and that the 


bank has specifically referred to this sum as 
being ‘held _in trust for the interested doctors, 
There is definitely nothing to indicate that 


even if Spence was not entitled to this money 
Balogh was." (p. 3) (Underscoring supplied.) 


3, "Referring to the last paragraph on 
page 7 of the trustee's memorandum, there is 
nothing in this record, or elsewhere, which 
would ‘indicate that Spence does not have a 
right 'to the $12,200,00 in the escrow account, 
for in the agreed statement of facts we have 
the definite statement from Dolan, Hazel and 
Schwartz that they release any right to this 
fund so that the bank may answer that it be-= 
longs to Spence, The fact that Dolan, Hazel 
and Schwartz did not appeal from the decision 
in the trial Court in the Virginia proceeding 
did not make any claim that they may have a- 
gainst Balogh or the fund as res judicata," 


(p. 5) 


February 8, 1965, On this date, Dr, Spence, through his attorney, 


Cornelius H' Doherty, Esquire, filed his memorandum in support of his 
position on the issue raised by the Rule to Show Cause, At page 7 he 
commences the argument to the proposition that Dr, Spence is the real 
party in interest and entitled to the whole $12,200, and here again he 


relies on the letter from Dolan, Schwartz, and Hazel to the Bank authore 
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izing it to answer a suit by Sperce against Balogh by stating the 


$12,200 belonged to Dr, Spence, 


March 10, 1965, On this date, the statutory time for filing 


proofs of claim expired, 


With this chronology of events before us it is not difficult to 
ascertain that there was (1) ample opportunity following the receipt of 
the August 26, 1964 notice of the first meeting of creditors, and 
September 10, 1964, the date of the first meeting of creditors, for 
Dr;' Spence and/or Cornelius H, Doherty, Esq., his counsel, to have arranged 
to attend and participate in the first meeting of creditors, thus enabling 
Dr. Spence to present his claim and the claims of the other doctors to the 
Trustee in Bankruptcy and the Court; (2) a period of time beginning a few 
days after August 26, 1964, when Dr, Spence received notice of the first 
meeting of creditors, and extending over a period of more than six months 
ending March 10, 1965, when the time for filing claims expired, that 
Dr. Spence could have filed a proof of claim in this bankruptcy proceeding, 


and in which Cornelius H, Doherty, Esq,', as attorney for Drs, Dolan, Hazel 


and Schwartz, could have obtained proofs of claim from these clients and 


filed them in this proceeding; (3) a period of time beginning a few days 
after August 26, 1964, when Dr, Spence received notice of the first 
meeting of creditors, and extending until September 20, 1964, being 10 
days after the first date set for the first meeting of creditors, during 
which Dr, Spence could have filed his petition to reclaim whatever amount 
was properly due him from the Escrow Account, and during which Cornelius H. 
Doherty, Esq, could have: caused reclamation petitions to be filed'on be# 
half of his clients, Drs, Dolan, Schwartz and Hazel; and (4) auptalioopor: 


tunity for Dr, Spence to have filed a proof of claim or a reclamation 
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petition within the time iimits established by the Bankruptcy Act (§57n) 


and the Local Rules /Rule 68(a)/, or to amend his basis tor asserting a 
claim to the $12,200 as reflected in Civil Action No, 2997-63 and Attache 
ment Action No, 96-86, by asserting a claim for the proper amount due him 
and by having Drs, Dolan, Schwartz and Hazel assert claims for the proper 
amounts due them, before he responded to the Show Cause Order on October 15, 
1964, 

However, Dr. Spence and his attorney, and the attorney for Drs. 
Dolan, Schwartz and Hazel, elected not to take advantage of these oppor= 
tunities, but, instead, proceeded to assert a claim that proved to be 
obviously false, fictitious, and based on a device which he and/or his 
attorney had contrived and which they could not help but know was im= 


proper and not based on the true facts as they existed, 


By such action Dr, Spence and his counsel perpetrated a fraud 
on this Court and had attempted to perpetrate a fraud on the Courts in 
Civil Action No, 2997-63 and Attachment Action No, 96-86, 

This Court heretofore found in the prior proceeding arising 
under the Rule to Stow Cause, the following facts: (1) that Dr. Spence 
had made a claim to the whole Escrow Account, amounting to $12,200, by 
means of Civil Action No, 2997-63 in this Court, and Attachment Action 


No, 96886 in the Circuit Court of Arlington County, Virginia, which he 


failed to establish under the Rule to Show Cause, but in the course of 


which proceeding it was made to appear that he did contribute $4,000 

cash to the original $62,200 fund; and (2) with $1,800 of the $50,000 
released to the First National Bank of Arlington unaccounted for, and 
Dr. Spence’s reluctance to admit that he did contribute $4,000 cash to 


that fund, and his insistence that he was entitled to the whole $12, 200, 


143 
this Court was without sufficient information to make a determination of 


Dr. Spence’s right to any part of the $12,200 remaining, 


While Drs, Dolan, Schwartz, and Hazel were not quite so deeply 
involved in this scheme, they did conspire and connive with Dr. Spence 
and his, and their, attorney, Cornelius H, Doherty, Esq., and assist 
them in creating a false, misleading and completely untrue situation 
regarding the owrership of the $12,200 in the Escrow Account, in that 
they did condone Dr, Spence falsely asserting ownership to the whole 
$12,200 and did furnish the First National Bank of Arlington with written 
authority to falsely state that Dr, Spence was the owner of the whole 


$12,200. 


This Court has heretofore found in the proceeding arising under 
the Rule to Show Cause that the statement dated April 22, 1964, signed 
by Dra, Dolan, Schwartz and Hazel said one thing, and one thing only, 
to the First National Bank of Arlington: We, Drs, Dolan, Schwartz and 
Hazel, together with Dy, Spence, are the owners of the Escrow; thet we 
release any and all right that we may have to that fund insofar as it 
refers to the First National Bank of Arlington; and we consent that you 
(the First National Bank of Arlington) file a false answer in the case 
of Spence vs, Balogh stating that the funds so held belong to Drs Spence; 
and that it was not an assignment of the rights of Drs. Dolan, Schwartz 
and Hazel in the Escrow Account to Dr, Spence. | 

Throughout the proceedings in this Court arising under the Rule 
to Show Cause, and the proceedings in Civil Action 2997#63 and Attachment 
Action 96-86, where the ownership of the Escrow Account was in issue, 
directly or indirectly, Dr. Spence, while under oath, repeatedly testi 


fied that he was the only one entitled to the $12,200, am his attorney 
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repeatedly made the same representations in the pleadings that he filed 


on behalf of Dr, Spence, 


This testimony was repeated, and this allegation was repeated, 
even in the face of testimony by the president of the First National 
Bank of Arlington that the Escrow Account had been created by the doctors 
and that the $12,200 remaining in the account belonged to the doctors, 


and that Dr, Spence had contributed only $4,000 to the fund, 


By such actions, and his persistence in continuing to press for 
relief on these fabricated facts, and by his failure to take appropriate 


action to protect the interests of all four of his clients at the appro- 


priate times, counsel has led his clients into a noeman's land from which 


there is no return, Worst of all, he has created a situation whereby 
Dr. Spence has perjured himself by now coming in and taking oath that his 
interest in the Escrow Account amounts to only $4,000 when in previous 
hearings and while under oath, he has time after time asserted that he is 


ne 


entitled to the full amount of $12,200, 2 


The situation which Mr, Doherty has created could, under the best 
of conditions be resolved at least partially in favor of his clients only 
on equitable principles, But those who seek relief in equity must come 
in with clean hands, The absence of clean hands in this proceeding is too 


obvious to ignore. 


To be sure, under normal conditions, the general creditors have no 
claim to this money if it is a true escrow, However, the conduct of the 
doctors, the nature of the legal actions that have been filed and the testi- 
mony presented, have removed a basis on which equitable relief can be ex- 


tended to these claimants, 
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Likewise, the general creditors should not be burdened with the 


costs, fees and expenses accrued to the Trustee in Bankruptcy because of 


the litigation pursued by, and/or with the consent of, these claimants, 


A proper and honest presentation of their claims at the inception 
of these proceedings would have avoided all of the problems heretofore 
manenveds These doctors, personally or through their attorney, had timely 
notice of this bankruptcy proceeding and the date set for the first meeting 
of creditors; They elected not to present their claims as provided by the 
appropriate provisions of the Bankruptcy Act, within the time limits therein 
set forth, or as provided by Local Rule 68, Instead, they made their elece 
tion to proceed in a manner that could not be supported ‘factually or legally, 
Having made that election they are Dound by it, and no good cause has been 


shoen to justify granting lea. == ile a reclamation petition at this late 


date, 


The motions of Drs, Dolan, Spence, Schwartz and Hazel for leave 


to file petitions to reclaim property from the Trustee are denied, 


The Trustee will prepare an appropriate order and present the 
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[Caption Omitted in Printing] 


PETITION FOR REHEARING ON PETITION FOR REVIEW 


Your petitioners, Drs. Raymond Schwartz, William D. 
Dolan and William T. Spence, respectfully petitions the Court for a rehearing 
on their petition for review and with leave to reargue their petition for review 
and submit the following in support of their petition for a rehearing: 

The memorandum of the Referee in Bankruptcy, under date 
of February 20, 1968, discloses that on March 30, 1964, Spence filed an 
attachment in the Circuit Court of Arlington County attaching the sum of 
$12, 200. 00 in the hands of the First National Bank of Arlington (Fage 12), The 
bankruptcy petition was filed August 19, 1964. The Referee in his order of 


February 20, 1968, denied the claim of Edward J. McGrath, Trustee in 


Bankruptcy, to the outright and unencumbered ownership of the said escrow 


balance of $12, 200.00 in the Balogh & Company, Inc. escrow account, and 
further gave to your petitioners the right to initiate proceedings to establish 
their claim to this fund. The record does disclose that the fund was never held 
as an asset of Balogh & Company and that it was in the escrow account only for 
the purpose of purchasing stock for your petitioners. 

Your petitioners filed their petition for a refund of the 
money which was not permitted to be filed and requiring your petitioners to 
file a motion for leave to file a petition for reclamation even though the order 
of February 20, 1968, gave to your petitioners the right to file their claim and 


the motion for leave to file their claim was dismissed, 
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Section 107 of Title 11, U. S. C. A., among other things, 


sontains the following: 


"Every lien against the property of a person 
obtained by attachment, judgment, levy, or 
other legal or equitable process or proceedings 
within four months before the filing of a petition 
initiating a proceeding under this title by or | 
against such person shall be deemed null and | 
void (a) if at the time when such lien was ob- ; 
tained such person was insolvent or (b) if such 
lien was sought and permitted in fraud of the - 
provisions of this title: Provided, however, | 
That if such person is not finally adjudged a 
bankrupt in any proceeding under this title and 
if no arrangement or plan is proposed and con- 
firmed, such lien shall be deemed reinstated 
with the same effect as if it had not been nulli- 
fied and voided." 


Decisions of the United States District Courts and of the 
United States Courts of Appeals have construed this section of the Bankruptcy 
Code to exclude cases of attachments which have been made more than four 
months prior to the filing of the petition in bankruptcy as being without the 
jurisdiction of the Bankruptcy Court, 

In the case of Griffin, et al v, Lenhart, et al, 266 F. 671, 
a decision of the Fourth Circuit Court of Appeals, this section of the Bank- 

ruptcy Code was before the Court for decision and the 
opinion of the Court, at page 674, contained the following: 

‘wre shall not undertake the hopeless task of 

reconciling the apparently conflicting reasoning 

of the courts in other important cases bearing 

on the subject. We venture to think, however, 

that there is a distinction under which the cases 

relied on by appellees will, in actual adjudica- 

tion, turn out to be entirely consistent with each 


other, and with all the cases above cited, It is 
this: Where a state court has obtained complete 
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jurisdiction by hostile proceedings, which creditors 
have instituted for the enforcement of their de- 
mands, and in which creditors have acquired 
liens on property more than four months before 
the filing of the petition in bankruptcy, the dis- 
position of the property for payment of the liens 
should be left to the state court, without inter- 
ference from the court of bankruptcy, In such 
case the trustee in bankruptcy is interested only 
in the surplus proceeds of sale, and in having 
the suit in the state court pressed with due 
diligence," 


The United States District Court, in the case of Consolidate 


Container Carriers, Inc. 254 F. Supp. 605, a bankruptcy proceeding, held that 
where a creditor, more than four months prior to the filing of the bankruptcy 
petition, had commenced action against debtors in state court by means of 
writ of foreign attachment against such asset that the bankruptcy court did not 
have summary judgment over this matter, 

Note 340 under Section 107 has the following: 


"If a state court of competent jurisdiction has 
taken cognizance of an action to establish or en- 
force a lien on property of a debtor, and the 
action is pending at the time of his adjudication 
in bankruptcy, but the lien is not dissolved there- 
by, because it attached more than four months 
previously, the jurisdiction of the state court is 
not divested by the bankruptcy proceedings, and 
the federal court has no rightful authority to en- 
join the creditor from the further prosecution of 
his action. Metcalf v. Barker, N. Y. 1902, 23 
S. Ct, 67, 187 U. S. 165, 47L. Ed. 122. * * *" 


It is contended that the Bankruptcy Court in this matter had 
ao jurisdiction of any kind over the $12, 200.00 in the First National Bank of 
Arlington which was under attachmen: in the Circuit Court of Arlington County, 


Virginia, and which was carried on the books of the bankrupt at the time that 
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it went into bankruptcy, more than four months after the attachment was had, 
It is further contended that the Bankruptcy Court had no emoriey or juris- 
diction to enter a summary order that it did have jurisdiction of this matter 
and that the question of the jurisdiction of the Referee in Bankruptcy may be 
raised at any time, Alexander v. Westgate, 111 F. (2d) 769, 


In the case of Duvall v. Southern Municipal Corporation, 63 


Atl, (2d) 336, the Court, at page 338, made the following statement: 


"Furthermore, it is fundamental that juris- 
diction over the subject matter of a case may 
never be conferred by consent and may even 
be questioned for the first time on appeal." 


The Court also referred to United States v. Corrick, 298 
U. S. 435. 

The same Court, in the case of Henderson v. E Street 
Theatre Corporation, 63 Atl. (2d) 649, at page 650, made the following state- 
ment: 

"Appeal was taken from this order of dis- 

missal, but the jurisdictional issue was not 

assigned as error or otherwise questioned. 

It is well settled, however, that jurisdiction : 

of the subject matter of a case may neither be 

assumed by a court nor conferred upon it by | 

consent or silence of the parties, It may be. 

raised at any stage of the proceedings and 

hence this court raised the question sua sponte 

at oral argument," 

It is respectfully submitted that your petitioners, under 
the circumstances set out above, should be granted a rehearing on their 
petition for a review and permitted to argue the foregoing points covering the 


jurisdiction of the Referee to pass upon the ownership of funds not a part of the 


estate of the bankrupt, 
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In the face of the statements of the Referee covering this 
fund, to permit the fund to remain in the hands of the Trustee in Bankruptcy 


would be judicial larceny, 


DOHERTY, ATTRIDGE & DOHERTY 


Cornelius H, Doherty 

1010 Vermont Avenue, N, W. 
Washington, D, C. 20005 
NAtional 8-6257 

Attorneys for Petitioners 


[Certificate of Service Omitted in Printing] 


Counsel has been informed that the original Petition which 
was filed in this case has been misplaced am it was suggested that a copy of 


the original petition be prepared and filed, 


C0 
AC -\ WH 


Cornelius A. Doherty 


Se ee 
NOV 20 1968 


RESPONSE TO PETITION FOR REHEARING ON PETITION FOR REVIEW 
(Drs. William T. Spence, Raymond Schwartz and William D. Dolan) 


[Caption Omitted in Printing] 


TO THE HONORABLE HOWARD F. CORCORAN, JUDGE: 

Edward J. McGrath, duly appointed and qualified Trustee in Bankruptcy 
of the above-captioned bankrupt, for his response to the Petition for Rehearing on 
Petition for Review filed by Drs. William T. Spence, Raymond Schwartz and William 
D. Dolan, respectfully represents: 

1. The arguments made in the Petition for Rehearing on Petition for 


Review were made by counsel for petitioners in his oral argument to this court at the 
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time of hearing on the Petition for Review on October 29 and duly considered by this 


court in reaching its decision affirming the Referee in Bankruptcy and dismissing the 
Petition for Review. 

2. The argument of law relating to the summary jurisdiction of the 
Bankruptcy Court in avoiding liens through legal proceedings obtained more than four 
months prior to the filing of the petition in bankruptcy, as provided are Section 67a 
of the Bankruptcy Act (11 U.S.C. 107a), begs the issue since the summary jurisdiction 
of the Bankruptcy Court was established by order of the Bankruptcy Court entered 
October 27, 1964, after due notice and hearing on Trustee's Motion to Enjoin (1) 
William T. Spence, (a) Plaintiff, Civil Action 2997-63, United States District Court for 
the District of Columbia, and (b) Plaintiff, Attachment Action No. 96-86, Circuit Court 
of Arlington County, Virginia, and to enjoin (2) First National Bank of Arlington, and 
(3) For Order to Show Cause why the Escrow Deposit in said Bank should not be 


Turned Over to the Trustee, wherein, inter alia, in said order, the Referee in Bank- 


ruptcy made the following findings of fact and conclusions of law relating to the Bank- 
ruptcy Court's summary jurisdiction: 


(1) As no timely objection has been made or filed by any 
respondent, this court should assume summary jurisdiction of the 
issues between the several respondents and the Trustee in Bankruptcy 
as framed in Civil Action No. 2997-63 in the United States District 
Court for the District of Columbia in which Balogh & Company is 
named defendant, and attachment action No. 9686 in the Circuit 
Court for Arlington County, Virginia, in which William T. Spence 
is plaintiff and the bankrupt corporation, Stephen E. Balogh, and 
the First National Bank of Arlington are named defendants, and all 
defenses and counterclaims and set-offs therein asserted;" 


** * 


"ORDERED that all further proceedings and issues between 
the Trustee in Bankruptcy, William T. Spence, the First National 
Bank of Arlington, and Stephen E. Balogh, relating to issues raised 
in complaints, defenses, and counterclaims, in Civil Action’ 2997-63, 
United States District Court for the District of Columbia, and attach- 
ment action No. 9686, Circuit Court for Arlington County, Virginia, 
and claims to the sum of $12, 200. 00 on deposit in the First National 
Bank of Arlington, be and the same hereby are decreed to be subject 
to the summary jurisdiction of this court; and it is further 
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"ORDERED that no injunction will issue restraining further 
action in said court actions or in reference to the disposition of the 

fund in the First National Bank of Arlington in the escrow account of 

Balogh & Company upon the assurances of counsel for parties in 

interest that no further action will be undertaken without prior leave 

or authority of this court; and it is further 

"ORDERED that subject to the jurisdiction and until further 
order of this court the sum of $12, 200. 00 now on deposit in the First 

National Bank of Arlington in the name of Balogh & Company Escrow 

Account shall remain therein..." 

The petitioners, all of whom were represented at that time by Cornelius H. 
Doherty, did not seek a review nor take an appeal from said order and the same became 
final and not subject to collateral attack. 

3. The provisions of Section 2a(7) of the Bankruptcy Act (11 U.S.C. 11a(7)) 
govern the summary jurisdiction of the Bankruptcy Court to determine controversies 
in relation to property. In said section, it is provided in pertinent part as follows: 

| . . and where in a controversy arising in a proceeding 
under this Act'an adverse party does not interpose objection to the 
summary jurisdiction of the court of bankruptcy, by answer or 

motion filed before the expiration of the time prescribed by law or 

rule of court or fixed or extended by order of court for the filing of 

an answer to the petition, motion or other pleading to which he is 

adverse, he shall be deemed to have consented to such jurisdiction;" 

4. No objection was made to this court's summary jurisdiction, timely 
or otherwise, by the petitioners or any of them until the argument on review of peti-~- 
tioners' counsel. Absent timely objection to summary jurisdiction as provided 
statutorily under Section 2a(7) of the Bankruptcy Act, there is no basis for this court 
considering the objection to summary jurisdiction untimely made. 

5. The order of the court of June 20, 1968, denying motions for leave to 
file petitions to reclaim property from the Trustee, to which the Petition for Review 
was addressed, results from the efforts of Drs. Spence, Schwartz and Dolan, peu- 
tioners for review, and Dr. John T. Hazel, who did not petition for review, to file 


Petitions for Reclamation upon the filing of metions for leave to file said petitions. 


The fund of $12; 200. 00 to which petitioners have asserted claims was in the actual 


possession of the Trustee in Bankruptcy, having been turned over pursuant to the order 
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of the Referee in Bankruptcy of February 8, 1968. Neither a review nor an appeal was 


sought to said order by petitioners, or any of them, and the said order became final 
within ten days of its entry pursuant to the provisions of Section 39c of the Bankruptcy 
Act (11 U.S.C. 67c). The petitioners, have ; pursuant to order of February 8, 
1968, of the Bankruptcy Court, a court of equity, sought, by filing of Motions for 
Leave to File Petitions for Reclamation, to participate in the fund in the possession 
of the Trustee in Bankruptcy held subject to the Bankruptcy Court's summary juris- 
diction. By so doing, the petitioners have submitted to the summary jurisdiction of 
the Bankruptcy Court and cannot undertake to attack or oppose the same. 

6. The $12, 200. 00 fund now in the actual possession of the Trustee was 
at the time of the filing of the petition in bankruptcy in August 1964 in the constructive 
possession of the bankrupt in an account in the First National Bank of Arlington held 
in the name of the bankrupt entitled "Balogh & Company Escrow Account". The 
Bankruptcy Court, by its order of October 27, 1964, as above quoted in part, pro~- 
vided expressly its summary jurisdiction over the deposit of $12, 200. 00 in the First 
National Bank of Arlington (see quotation above, paragraph 2). Itis established law 
that the Bankruptcy Court has exclusive summary jurisdiction of all controversies 


relating to property in either the actual or constructive possession of the bankrupt on 


the date of bankruptcy (2 Collier on Bankruptcy, pages 449 through 490, and citations 


therein). 

7. Respondent respectfully states that for the foregoing reasons, all of 
which were argued by respondent's counsel before this court at the time of hearing on 
the Petition for Review on October 29, and which this court duly considered in reach- 
ing its decision affirming the Referee and dismissing the Petition for Review, the 
Petition for Rehearing Petition for Review raises no new matters of law or fact and 
is repetitious of arguments heretofore made and considered by this court, and should 


be dismissed upon order of this court without hearing. 
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WHEREFORE, premises considered, it is prayed that this court dismiss 


the Petition for Rehearing on Petition for Review without hearing. 


Edward J. McGrath 
Trustee in Bankruptcy 


Samuel M. Greénbaum 
Attorney for the Truste 
401 Tower Building 
Washington, D. C. 20005 


347-2626 “re 
[Certificate of Service Omitted in Printing] 


Poa eae 
NOV 20 1968 


(Caption Omitted in Printing] 


ANSWER TO OBJECTION FOR REHEARING 
ROBERT M. STEARNS, Clerk ” 


Your petitioners, Drs. Raymond Schwartz, William D. Dolan and 
William T. Spence, through their attorney, Cornelius H. Doherty, in answer to 
the response to petition for rehearing on petition for review filed on behalf of the 
Trustee in Bankruptcy, in which it refers to the summary jurisdiction taken by the 
Bankruptcy Court, submit the following: 

The Trustee's response is based entirely upon the alleged summary 
jurisdiction taken by the Referee in Bankruptcy in this case but it fails to dis- 
close the fact that before summary jurisdiction may be taken it is necessary that 
there be primary jurisdiction. 

There is attached to the original of this answer a photostat copy 
of the entire opinion in the matter of Consolidated Container Carriers, Inc., 


decided May 27, 1966, in the United States District Court for the Eastern Dis- 


trict of Pennsylvania, and reported in 254 F. Supp. 605, which clearly explains 


the distinction between summary and primary iurisdiction- 
(Subscription Omitted in Printing] 
{Certificate of Service Omitted in Printing] 
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[Caption Omitted in Printing] F. 1 L. E D 


TRUSTEE'S MOTION TO STRIKE ANSWER TO OBJECTION -, 
FOR REHEARING FILED ON BEHALF OF DRS. SPENCE, NOV 27 1968 


ROBERT, M. STEARNS, Clerk 


DOLAN AND SCHWARTZ 


TO THE HONORABLE HOWARD F. CORCORAN, JUDGE: 

Edward J. McGrath, duly appointed and qualified Trustee in Bankruptcy 
in the above-captioned proceeding, moves this court to strike the Answer ‘to Objection 
for Rehearing filed herein by Drs. Raymond Schwartz, William D. Dolan and William 
T. Spence, through their attorney, Cornelius H. Doherty, and in support thereof 
respectfully represents: 

1. The said pleading purports to be a pleading responding to Trustee's 
Response to Petition for Rehearing on Petition for Review which was filed by said 
doctors by their counsel undertaking to request this court to review its Order 
Affirming Referee in Bankruptcy and Dismissing Petition for Review. The said 
pleading, though entitled "Answer", is not an answer nor response to any' pleading 
and is entirely inappropriate and improper under the Federal Rules of Civil Pro- 
cedure governing pleadings in this court as well as in the Bankruptcy Court under 
the provisions of General Order 37. ) 

2. The case relied upon by petitioners in the purported "Answer", of 
Consolidated Container Carriers, Inc., 254 F.Supp. 605 (D.C.E. D. Pa. 1966), sets . 
forth correctly the law applicable to the facts of said case. However, the facts in 
the issue before this court are entirely distinguishable. The petitioners lose sight 
of the issue upon which they petition for a review of the order of the Referee in 
Bankruptcy entered June 20, 1968, denying motions for leave to file petitions to 
reclaim property from Trustee. The sole issue on review is the correctness of the 
Referee's Findings of Fact and the application of the law thereto upon which he 
determined that the petitioners should be denied leave to file petitions for reclama- 
tion. The law the Referee applies to the facts before him is appropriately the 
application ot equitable principles, The Bankruptcy Court being a court of equity, in 
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denying applicants leave to file their petitions for reclamation on the doctrine of 


"unclean hands", found that the conduct of petitioners and their counsel amounted to 


an attempted fraud on the Bankruptcy Court. J the Referee's order, subject of review, 


in no way relates to a determination of the merits of the sought to be filed petitions 
for reclarmation. Counsel for petitioners apparently chooses to overlook the issue 
before this court on review and undertakes to argue facts and law not before the court. 
3. The entire thrust of the purported "Answer" of petitioners, relying 
entirely on the opinion in the Consolidated Container Carriers, Inc. case, is directed 
to the matter of alleged lack of summary jurisdiction of the Bankruptcy Court. In 
response to this argument, which is not properly before this court on review, the 
following is submitted: 
(a) The order of the Referee of October 27, 1964, firmly 
established by said order the summary jurisdiction of the Bankruptcy 
Court, and no review or appeal was ever taken therefrom. The said 
order became final ten (10) days following its entry under the provisions 
of Section 39c of the Bankruptcy Act (11 U.S.C. 67c); 
(b) No objection to jurisdiction was made by Dr. Spence, 
or the First National Bank of Arlington, respondents in the Trustee's 
motion upon which said order was entered after due hearing; 
(¢) Under the provisions of Section 2a(7) of the Bankruptcy 
Act (11 U.S.C. 11a(7)), the said parties who do not timely object are 
deemed by statute to consent to summary jurisdiction even if, had they 
timely objected, the court may have lacked summary jurisdiction; 
(a) Dr. Spence, in his answer filed October 15, 1964, to 
Trustee's motion to enjoin, sought affirmative relief by requesting an 
order of the Bankruptcy Court directing the Trustee to releeee the escrow 
funds tohim. Spence, by seeking affirmative relief in the court of equity, 


the Bankruptcy Court, is deemed to have consented to its jurisdiction by 
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seeking its relief. However, even absent the affirmative relief sought, 
Dr. Spence, having failed timely to object to summary jurisdiction under 
the provisions of Section 2a(7) of the Bankruptcy Act, is deemed 'to have 


consented. Ae 


4, The issue before the Bankruptcy Court upon which the Petition for 
Review was sought was not the summary jurisdiction of the Bankruptcy Court to deter- 
mine the validity of a judicial lien on bankrupt's property attaching more than four (4) 
months before the bankruptcy petition, as was the issue in the Consolidated Container Car- 
riers, Inc. case. However, the law relating to the extent of the Bankruptcy Court's 
summary jurisdiction under such facts as were presented in said case is correctly 
stated. In applicable part, the court there correctly states on page 608 (bottom, 
second column) that unless the bank in which the account was maintained consents to 
summary jurisdiction of the Bankruptcy Court, the court lacks such jurisdiction and 
the Trustee must bring a plenary suit in a court of competent jurisdiction to recover 
the funds on deposit to which he believes the bankrupt is entitled. It should be pointed 
out in the Balogh & Company, Inc. proceeding that the bau did not oppose the summary 
jurisdiction of the Bankruptcy Court, and by virtue of Section 2a(7) of the Bankruptcy 
Act (11 U.S.C. 11a(7)) is deemed to have consented thereto. The bank and Dr. Spence, 
having voluntarily submitted themselves to the jurisdiction of the Bankruptcy Court by 


responding to its order to show cause by hearing held without objection to its summary 


jurisdiction, are deemed to have consented to its summary jurisdiction irrespective of 


itheir rights to oppose summary jurisdiction had they been timely asserted. | 
THEREFORE, the law relied upon by petitioners as correctly set forth in 
the Consolidated Container Carriers, Inc. case is distinguishable from law applicable to 
the facts in this matter since Section 2a(7) of the Bankruptcy Act applies herein whereas 
it was not applicable to the facts in the Consolidated case. Furthermore, and of more 
significance, the fact that the time for objecting to the court's summary jurisdiction 


was within ten (10) days from the entry of the Referee's order of October 27, 1964, 
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finding summary jurisdiction, and said order having become final is not now reviewable 
and is not properly part of the issue on review of the Referee's order of June 20, 1968, 
denying petitions for leave to file petitions for reclamation. 
The arguments made by petitioners’ counsel in his Petition for Rehearing 
on Petition for Review, and the Answer to Objections for Rehearing, are all a rehash of 
guments made to this court at the time of the hearing on the Petition for Review on 


tober 29, 1968. All of the arguments addressed to objection to jurisdiction completely 


beg the issue before the court on review. This court should, therefore, strike the 
Answer to Objection for Rekearing and deny, without hearing, the petition for rehearing 
filed. 


Respectfully submitted, 


Samuel M. Greenbaum 
Attorney for Edward J. McGrath, Trustee 
401 Tower Building 
Washington, D. C. 20005 
347-2626 
[Certificate of Service Omitted in Printing] 
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: NOTICE OF APPEAL 
FILED -Somicp ope 


Notice is hereby given this 10th day of January 1969 
JAN 10 1969 5 v 
that petitioners, Drs. William T. Spence, William D. Dolan and Raymond 
Schwartz, hereby appeal to the United States Court of Appeals for the Dis- 
trict of Columbia Circuit from the judgment represented by an order dated 
—— n 
December 30, 1968, denying petition for rehearing and granting motion to 


strike answer to objection for rehearing filed on behalf of Drs, William T, 


Spence, William D. Dolan and Raymond Schwartz, in accordance with its 


order dated December 11, 1968. 


DOHERTY, ATTRIDGE & DOHERTY 
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SULIVS BLUMOERG, INC.. LAW DLANK PUOLISNERS 
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. 


MANGE PLACE, AT BROADY’ ¥, N 
SCHEDULE A.—STATEMENT OF ALL DEBTS OF DEBTOR (Continued) 
: Schedule A-2. : 


’ Creditors holding securities 

(SN. B.—Lurticulars of securities held, with dates of same, and when they were given, to be stuted under the names of the 
several creditors, and also particulars concerning each debt, ay required by the Act of Congress reluting to bankruptcy, and whether 
contracted as partner or joint contractor with any other person; und if so, with whom.) y 


3 ; Residences (if Schesiwerevecetrseret] ic Waetherbelaten ld 
Names of ercences Ct une | Description of jebte were contract. ether claim is Value of Amount due d 
* known, that fact 7 ed, and nature and contingent, unliquie 1 . * 
: = ereditore. must b stated.) securities idernti dated or disputed eecuritics. . claimed, 
thereof. < 1 


201| S. David Rubenstein Trustee in Bankruptcy #71-63 
«| Teletray Electronic Systems, Inc. (formerly Audio 
*| Dynamics Corp.)}, Suite 631, Tower Building, 
Washington 5, D.C, Unkno 4,222! 9 


’ Balance due on Rental Purchase agreement 
executed 5 April 1960, re-ofrice furniture 
and equipment of which $345 is due American 
National Bank, Silver Spring, Maryland. 
Items of furniture and equipment subject to 


the agreement not clearly identifiable. 


William T. Spence, 3715 Idaho Ave., N.W., Washington 

D.C, vs. Balogh & Co. U.S. District Court D.C. 

Civil Action 2997-63 filed 16 December 1963. 

Complaint re mandatory injunction and damages - 

‘with 6% interest from 14 October 1963 plus costs ella _ | 12,200) 0 


+ William T. Spence vs. Balogh & Co. 30 March 
1964 Circuit Court of Arlington County, 
Virginia #96-86. Attachment on funds in 
First National Bank of Arlington, Va. with . 
6% interest from 7 October 1963 plus costs 
and attorney fees. .. DISPUTED) 12,200 | 00 


Ira Haupt &Co., 111 Broadway, New York 6, N.Y. 
‘|Due on Balo Co. omnibus margin a/c 05-308549 - 
as of 6/15/64 | peg _ $1,433.76 


ol Accrued Interest Payable (estimated 
|S. 7/31/64) Lesa 


*. Securities undelivered by Haupt. See Schedule 

- B-3 Attachment Page B-3a(1) “Due from customers 
" ..0m Balo Co. Omnibus Margin Account” for list - 
“.. quote 7/31/64 ae : : 


160.71 


5,917 [50 


'.. BALOGH & COMPANY, INC. 
.. By Ruby Smith Stahl Urtitioucr 


heooetetant Bay | : | 
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“ OE PLACE. AT BaCAOWAY. New Yor 
SCHEDULE. B-3 (Continued) 


Choses in action. 


¢ ile ence vs. Balogh & Co.) 
Unttquidated claims ot} COUNterclaim filed g January 18 + in U.S, District Court, 
evervanaturesw 4D.C. - Re: Civil Action Goug7- 83. _ DISPUTED» 


imated: v 


gel! ; : Loss Underwriting Commission 3 9,330.00 


Reimbursement expenses including 
attorney fees, etc., relating 
to the Northern Virginia Doctor's 
Hospital Underwriting _ 25,000.00 


Loss and injury to corporate name, é , 
\ good will and business 250,000.00 84, 330) 


Claims against certain directors and former directors, 
Stephen E. Balogh, Bertrand A. Handwork, Claude E. Hawley, 
Helen Dwight Reid. a 


The minutes of a meeting of the Board of Directors 
of the Company held May , show attendance by the 
foregoing directors an an without dissent authorizing 
(Continued on Attachment Page B-3c, made a part hereof.) 


Deposits of money in 
banking institutions 


“A/C 101 |American Security & Trust Co., 15th & Pennsylvania Ave., 
_JNW., Washington, D.C, : 


Regular Checking Account #810-36-568 
(6 August 1964) 


a/e 10h National Savings & Trust Co., 15th & New York ‘Ave., N atinn 
: Spa SEL D.C, 


Checking Account #211-884 (31 July 1964) 


n/c 115 | First National Bank of Arlington, 801 North Glebe: Road, 
2 . Arlington, Virginia 


Special Checking Recount #001-88-523 (3 ‘July .1964) |. 
Subject to attachment, See eonecuee A-2, 
| Claim of Spence. me 
BALOGH & COMPANY, INC. 


"By Ruby Smith Stahl Petitions 


Assistant Secretary . 


BALOGH & COMPANY, INC. 
SCHEDULE B-3 ATTACHMENT PAGE B-3c 


oe Unliquidated Claims (Continued) 


a loan of $15,450 to Stephen E. Balogh, then President 
and holderor substantially all the stock of the Com- 
_pany, and also payment to Mr. Balogh of up to $100,000 
“to permit him to repay loans which he had obtained for.- 
| the purpose of contributing donated surplus to the: 

’ Company. The loan was ma emains unpaid. See 

- Schedule Be2 Attachment Page B-2b(3). Withdrawals of 
- $96,550 were also made. Attorneys for creditors have 

_ suggested director liability under D.C. Code Section 
29-918. Ldability is denied by the individuals. 
— mbit ee re fs ie . ee eee a 


. 


*. BALOGH & COMPANY, INC. 


“ "By Ruby Smith Stahl _ Petitioner 
- ‘Assistant Secretary _ 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,755 


IN THE MATTER OF BALOGH & COMPANY, INC., 
Bankrupt, 


DRS. WILLIAM T. SPENCE, WILLIAM D. DOLAN, 
RAYMOND SCHWARTZ, 


Appellants 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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United States Court of Appeals 


for the Dretrict of Golumbia Gircult 
CORNELIUS H. DOHERTY 
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Washington, D.C. 20005 


Attorney for Appellants 
YN Pe Orffenboouo 
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Washington, D.C., within the aoove judicial district, for 


the six months immediately preceding the filing of this petition. 


2. Your petitioner owes debts and is willing to 
surrender all its property for the benefit of its creditors, 
except such as is exemot by law, and desires to ootain the 
benefit of the Act of Congress relating to Bankruptcy 3 and 


its Board of Directors has duly authorized such acts on its 


part and the statements herein made in its behalf as evidenced 
by a certified copy of resolution hereto annexed and marked 
Exhibit 1. 

3. The schedule hereto annexed, marked Schedule A, 
and verified by the oath of the undersigned officer of your 
petitioner, contains a full and true statement of all its debts, 
and so far ag it is possible to ascertain, the names and 
places of residence of its creditors, and such further state- 
ments concerning said debts as are required by the provisions 
of said Act. 

4. The schedule hereto annexed, marked Schedule B, 
and verified by the oath of the undersigned officer of your 
petitioner, contains an accurate inventory of all its property, 
real and personal, and such further statements concerning saic 
property as are required by the provisions of said Act. 


WHEREFORE, your petitioner prays that it may be 


adjudged by the court to be a bankrupt within the purview of 


said Act. 


[Subscription Omitted in Printing] 


Ven testy Gay iN : 
IN THE CINCUIT COURT OF ARLINGTON COUNTY 
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3715 Idaho Avenue, N. 
Washington, D. C. 


Ww. 


Petitioner 


vs. 


BALOGH & COMPANY, INC., 
A CORPORATION 
Weodward Euildiag 
Washington, D. C.: 


STEPHEN E. BALOGH 
= 
Washington, 
Defendants 


and 


FIRST NATIONAL BANK OF 
SRLINGTON, A CORE PORATION 

at mo2c A, Arlingtoa, Va. 
Co-Defendant 


Aa NT C2 
SOL N, Gisce 


ss aNtT 
Soe oINED 


_PETITION FOR AT 


TO THE JUDGE OF THE SAID COURT: 
Your petitioner, William T. Spence, ress ull; represents that 
& Company, Inc., a Corporation, and 


the said orincisal defen 
titior William T. 


f Twelve Thousand Two Hundred ($12, 200.00) Dollars, 


of 
ent per annum from October 7, 1953, ke- 


with interest thereon at six (6%) + 


by reason of their 


gides damages for its detention, costs and attorney's fees 
, 


5 


failure, and each of them, to pay over to the petitioner the suc of Twelve 
Thousand Two Hundred ($12, 200.00) Dollars held in the name of "Baloga & 
Company, escrow account” in the First National Bank of Arlington, Virginia, 
and being the property of Beutioner: that the defendant, Balozh & Company, is 
2 Renton corporation witha its main office in the W fcodward Euild ing, Vasning ton, 
D. C., and the defendant, Stephen E. Balogh is the President and majority 
stockholder of the defendant, Balogh & Company, Inc., andis a non-resident 
of the State of Virginia, residing at 1026 16th Street, N. W., Washington, 

D. C.; that the principal defendant, Balogh & Company, Inc., has iscued its 
check on the escrow account to pay a private obligation of the principal defen- 
dant, Stephen E, Balozh, thereby converting petitioner's property so as to 
hinder, delay and defraud the petitioner of the monies justly due ion. and that 
he is entitled to the benefit of a lien, legal or equitable, on property, real or 


> 


personal, within the County of Arlington, Virginia. 


WHEREFORE, your petitioner asks for an attachment against the 


estate, real and personal, of said principal deindants, Ealogn compen 
Inc., a Corporation, and Stephen E. Balogh, in the State of Virginia, and more 
particularly against the property and monies of the said defendants now in the 
possession of or under the control of the First National Eank of Arlington, a 
Corporation, 801 North Glebe Road, Arlington, Virginia, who your : petitioner 
prays may be made co-defendant to these proceedings ane required to answer 
and disclose what property belonging to the principal defendenis is now in its 
possession or under its control; that the ssid property or co eet thereof as 


may be necessary to satisiy the claim of your petitioner be applied as satis- 


Oo 


mov issue; and that an order of oublica- 


¢ raay have such other, further and 


And your vetitioner will ever pray, etc. 
{Subscription Omitted in Printing] 


[Jurat Omitted in Printing] 


TES DIST rou COURT 
rupicy ‘Court 


In the Matter - 


GLO L he 


In Bankruptcy 


) 

) 

BALCGH & ¢ COMPANY, INC. ) 
a corporation ) No. 69-64 

) 

) 


Bankrupt 
{REFEREE'S MEMORANDUM] 
[Feb. 20, 1968] 


"x * 


March 30, 1964. On this date notice of Motion for Judgment was 


filed in Attachment Action No, 96-86 in the Circuit Court for Arlington 


and thereafter the funds in the Bank in the name of 
Aecount" in the sum of $12,200 were attached, This 
against the Company, Balogh and the Bank, 


part of the proceedings now before this Court, 


iSubseription Omitted in Printing] 
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MOTION TO ENJOIN (1) WILLIAM T. SPENCE, (a) PLAIN- 
TIFF, CIVIL ACTION 2997-63, UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA, and (b) 
PLAINTIFF, ATTACHMENT ACTION No. 96-86, CIRCUIT 
COURT OF ARLINGTON COUNTY, VIRGINIA, AND TO 
ENJOIN (2) FIRST NATIONAL BANK OF ARLINGTON 

and 
(3) FOR ORDER TO SHOW CAUSE WHY THE ESCROW 
DEPOSIT IN SAID BANK SHOULD NOT BE TURNED OVER 
TO THE TRUSTEE 


TO THE HONORABLE JOHN A. BRESNAHAN, Referee in Bankruptcy: 
Edward J. McGrath, duly appointed nae qualified Trustee in Bank- 
ruptcy of the ebovencapdoned estate, respectfully represents: : 
1. He was appointed by this court as Trustee on the i0th day of 
September, 1964, and thereafter duly qualified by giving bond in the directed 


amount. 


2. There is scheduled, on Schedule A-3 filed in this proceeding, 


a claim of William T. Spence, 3715 Idaho Avenue, N. W., Washington, 
I na aes 
D. C., upon which two suits have been filed, viz: 


(a) United States District Court for the District of 
Columbia, Civil Action No. 2997-63, filed December 16, 
1963. Said suit is a complaint seeking recovery of a com- 
mission retained by the bankrupt corporation in transactions 
involving said William T. Spence, for a mandatory injunction 
and for damages, with interest at 6% from October 14, 1963, 
plus costs. Counterclaim on behalf of the bankrupt corporation 
was filed in said action on, to-wit, January 8, 1964, in the 
sum of $284, 330.00. (For details see Schedule B-3(c) of the 
bankrupt’s schedules filed herein. ) 


(b) A notice of Motion for Judgment initiated in the 
Circuit Court for Arlington County, Virginia, in Attachment 
Action No. 96-86, was filed on Merch 30, 1964. Thereafter, 


upon an attachment issued to the Sheriff of Arlington County, 


: escrow 
y Escrow Account”, in the 
‘amed in the said suit as 
pt corporation, were 
First National Bank 


pleadings in the foregoing court actions; however, due to the emergent and 
expedient matters confronting him in regard thereto, seeks an injunction to 
issue by this court Ccirecting ence, plaintiff in both actions, his 
agents, 
behalf, further action or proceeding in connection with either of said 
actions, or from commencing any other action other than in this proceeding 
in regard to the claim or claims asserted against the defendants in said 
actions. 

3. There is presently pending a hearing set for September 29, 1964, 


before the Circuit Court, Arlington County, Virginia, upon the Motion to 


Quash the attachment effected by the Sheriff upon the plaintiff’s Motion for 


4, Petitioner is informed that the First National Bank of Arlington 
has filed an answer acknowledging a deposit in the name of "Balogh & Company 
Escrow Accounc” in said bank in a sum sufficient to satisfy the attachment. 
Further, said bank asserts a ri et-off to the extent of $9, 000. 00 for 
alleged obligations owing by Balogh & Company, Inc. to said bank providing 
said funds are determined to be the funcs of Balogh & Company. 

5. Petitioner states that the pending litigation instituted by William 


T. Spence, with the exceptioa of the funds under attachment, at best, if said 
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plaintiff succeeds in his actions, would constitute a claim or claims asserta- 


ble by Proof of Claim in the bankruptcy proceeding. 
6. Petitioner asserts that the multiplicity of actions pending on which 


the bankrupt corporation has already in the United States District Court for 


the District of Columbia asserted a substantial counterclaim, could be 
expediently and summarily adjudicated by this court pursuant toa properly 
filed Proof of Claim, and that to require petitioner to underiake defensé of 
said plenary actions and the assertion of bankrupt’s counterclaim in one of 
said actions, and the pursuit of the Motion to Quash the attachment in the 
other of said actions, will unduly delay and interfere with the administration 
of the estate and require the incurrence of awieeeanty greater expense in 
said plenary litigation than would be required in a summary proceeding . 
before this court. 

7. The account in the First National Bank of Atlington, designated 
an escrow account, is an account, the ownership of which is in = bankrupt 
corporation to which petitioner, as Trustee, succeeds in interest and title, 
and the beneficiaries thereof are customers and creditors of the bankrupt with 
claims scheduled in this proceeding. The proper administration of this pro- 
ceeding requires that said fund be turned over to petitioner as Trustee,and . 
those esserting claims thereagainst be required to initiate by appropriate 
pleading in this cause, action in support of claims to said fede Pectioner! 
should not be required to undertake the expense of plenary litigation inter- 
fering with the orderly administration of this estate and entailing substantial 


expense to the Getriment of creditors. All assets and property belonging 
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to the bankrupz as of the date of the filing of the petition in bankruptcy are in 


custodia lest fecting said property or assets should be 


rovided under Section 2a(15) of 
axrupicy Act. 
WHEREFORE, premises considered, it is prayed: 
(1) That this court’ immediately issue an injunction ex parte restrain- 


ing William T. Spvence,' his agents, attorneys and representatives from pur- 


suing further action in Civil Action No. 2997-63 in the United States District 


Court for the District of Columbia, or in attachment action No. 96-86, in the 
Circuit Court for Arlington County, Virginia, or from commencing any 


further or other action, other than in the chove-capiionea Sar 

relating to or in respect to claim or claims subject of the above- 
numbered plenary actions. 

(2) That this court immediately issue an injunction ex parte 
restraining the First National Bank cf Arlington, its agents, attorneys and 
representatives, from further proceedings in connection with the action 
pending in the Circuit Court for Arlington County, Virginia, attachment 
proceeding No. 96-86, and from setting off or attempting to set off against 

credit, or property of the bankrupt in said bank any claim arising 
upon any alleged obligation to said bankrupt in the sum of $9, 000. 00, or 7 
any other sum whatsoever. 

(3) That an Order to Show Cause issue directing William T. Spence, 


First National Bank of Arlington, and Stephen E. Balogh to show cause why 


any deposit,fund, credit, or account, or property of the bankrupt, or to which 
property 
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the bankrupt is entitled, in the First National Bank of Arlington, Arlington, 
Virginia, shoutd not be turned over to the Trustee in Bankruptcy, and why any 
claim or claims to said property or assets by any party asserting claims 
thereto should not be asserted in this proceeding. 

And for such other and further relief as this Honorable Court may 
deem just and proper. 

[Subscription Omitted in Printing] 

POINTS and AUTHORITIES IN SUPPORT OF er FOREGOING 

MOTION TO ENJOIN (i) W ae T. SPENCE, (2) PLAINTIFF, 

CIVIL ACTION 3997 -63, UNITED STATES DISTRICT COURT . 

FOR THE DISTRICT OF COLUMBIA, and (b) PLAINTIFF, 

ATTACHMENT ACTION No. 96-86, CIRCUIT COURT FOR 

ARLINGTON COUNTY, VIRGINIA, AND TO ENJOIN (2) 

FIRST NATIONAL BANK OF ARLINGTON, and (3) FOR. 


ORDER TO SHOW CAUSE WHY THE ESCROW DEPOSIT IN 
SAID BANK SHOULD NOT BE TURNED OVER TO THE TRUSTEE 


In support of the foregoing Motion, petitioner respectfully invites 
this court's attention to the following points and authorities: : 
1. Section 2a(15} of the Bankruptcy Act (11 USC 11a/15)) 
2. Volume 1, Collier on Bankruptcy, 14th Edition, pages 300 through 


343, paragraphs 2. 62 through 2. 66. 


3. Isaacs vs. Hobbs Tie & Timber Co. , 282 US 734, 51 SCt 270, 


75 LEd 645. . 


[Subscription Omitted in Printing] 
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ORDER 
l. Enjoining W ee T. Spence, (a} Plaintiff in Civil 
Action 2997-63, United States District Court for the 
District of Coltumi eo and (b) Plaintiff in Attachment 
Action No. 96-86, Circuit Court of Arlington County, 
Virginia, and 


2.. Enjoining First Netionai Sank of Arlington, and 


ause way the Escrow Deposit in the 
of Arlingtca should not be Turned over 


3. Order to Show Cau 
First National Bank 
to the Trustee 


At WASHINGTON, 


Civil Action 2997-53, United States District Court for 
ort Columbia, and (5) Plain ackhment Action No. 96-86, 
ircuit Court of Arlington County, Virginia, and to Enjoin (2) First National 
of Arlington, end (3) For Order to Show Cause why the Escrow Deposit 
in said Bank siould not be Turned over to the Trustee, and good cause there- 
apearing that William T. Spence should 
> and prosecuting suits filed in 
strict of Columbia, Civil Action 
ot Arlington County, Virginia, 
96-86, and likewise that the First National Bank of 
d be enjoined in the manner and for the reasons specified in 
Motion, and that Williem T. Spence, the First National Bank of Arlington, 
4 Cause to this court why said actions 


and why the proverty of the bankrupi in 
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said bank shoulé not be turned over io the Trustee, and all claims there- 
against asserted as well as ali claims asserted by any of said parties against 
the bankrupt growing out of matters growing out of said complaint should not 


be asserted in this proceeding, IT IS 


ORDERED that William T. Spence, kis agents, attorneys and repre- 


sentatives, be and he hereby is restrained ex parte from pursuing further 
action in Civil Action No. 2997-63 in the United States District Court for the 


District of Columbia, or in attachment action No. 96-86 in the Circuit Court 


' 


for Arlington County, Virginia, or from commencing any further or other 
action, other than in the above-captioned proceeding, relating to or in respect 
to claim or cleims subject of the above-numbered plenary actions; and it is 
further F : 

ORDERED that the First Natioxal Bank of Arlington, its agents, 
attorneys and representatives, be and i hereby is restrained ex parte from 
further proceedings in connection with the action pending in the Circuit Court 
for Arlington County, Virginia, attachment proceeding No. 96-86, and from 
setting off or attempting to set off against any asset, credit, or ‘SeBOES] of 
the bankrupt in said bank any claim arising upon any alleged obligation to 
the bankrupt herein in the sum of 59, C09. 00, or in any sum whatsoever; 
and it is further 

ORDERED that 

William T. Spence 


3715 idaho Avenue, N. W. 
Washington, D. C. 
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First National Bank of Arlington 
801 North Glebe Road 
Arlington, Virginia 


Stephen E. Balogh 
2144 California Street, N. W. 
Envoy, Apt. #704 
Washington, D. C. 


show cause before this court on the 


iar ie AN 
r Room 2104 United States Court House, Third Street and Constitution Ave. , 


Ze day of Lethe, , 1954, 


. W., Washington, D. C., 

(1) Why William T. Spence, his agents, attorneys and representa- 
tives, should not be permanently enjoined from further pursuing his claims 
against the bankrupt and others as set forth in Civil Action No. 2997-63 ia 
the United States District Court for the District of Columbia, and in attach- 


ment action No. 96-85 in the Circuit Court for Arlington County, Virginia, 


and why the claims subject of the said civil actions should not be asserted in 


this proceeding for summary adjudication by this court; 

(2) “Why the First Nationel Bank of Arlington, its agents, attorneys 
and representatives, should not be enjoined from setting off or attempting to 
set off any claim it asserts against the bankrupt against such property, 
assets, deposits, or credits of the bankrupt in said bank and why it should 
not assert said claim for summary adjudication by this court in the above- 
captioned proceeding; 

(3) Why such property, credit, assets, or deposits of the bankrupt 
corporation, or belonging to the bankrupt corporation for the benefit of its 


customers and creditors on deposit in the First National Bank of Arlington, 
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should noz be turned over to the Trustee in Bankruptcy herein for deposit as 
an asset of the bankrupt estate for the benefit of its creditors. 

and it is further 

ORDERED that on or before five (5) days from the date of the hearing 
set herein, if said parties respondent oppose the granting of the relie? prayed 
for in said Motion, that they shall cause written opposition thereof to be filed 
in this court and a copy of said opposition served upon Samuel M. Greenbaum, 
Esq., attorney for the Trustee in Bankruptcy, 401 Tower Building, 


Washington, D. C. 20005; and it is further 


hereto to be served by first class mail, postage prepaid, upon the afore- 


named respondents at the addresses hereinabove set forth, and, in addition 


thereto, upon: 


Cornelius H. Doherty, Esq. 

Attorney of record for William T. Spence 
1010 Vermont Ave., N. W. 
Washington, D. C. 20005 


Peter J. Kostik, Esq. 

Attorney for First National Bank of Arlington 
2046 Wilson Blvd. 

Arlington, Virginia 


Kieffer & Maroney 

Attorneys for Stephen E. Balogh 
Suite 1037 

1875 Connecticut Ave., N. W. 
Washingion, D. C. 


and further, said Trustee is directed to cause a certified copy of this Order 


. 


to be served by mail or personally upon: 
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Clerk, Civil Division . ; 
U. S. District Court for the District of Columbia 
Third Street and Constitution Ave., N. W. 
Washington, D. C. 


with a request that said Order be docketed in the pending action in said court 


above designated, and to the 


Clerk, 
Circuit Court for Arlington County 
Arlington, Virginia 


with 2 request that said Order be docketed in the pending action in said court 
above designated. 


PROVIDED further, that said Trustee shall cause the service of the 


foregoing copic= to be made on or before five (5) days from the date of the 


entry of this Order and shall certify to said service. 


[Subscription Omitted in Printing] 


[Caption Omitted in Printing] 
ORDER 


Denying the claim of Dr, William T. Spence to 
$12,200 escrow deposit; 

Denying the claim of the Trustee in Bankruptcy 
to the outright and unencumbered ownership of 
the $12,200 escrow deposit; 

Denying the claim of the First National Bank 
of Arlington to a right of setoff of $9,000 
promissory note of the bankrupt against the 
$12,200 escrow deposit; 

Directing the First National Bank of Arlington 
to turn over the sum of $12,200 escrow deposit 
to the Trustee in Bankruptcy; 

Directing initiation of appropriate proceedings 
by Dr. William T, Spence and other potential 
claimants to the escrow fund; and 

Directing dismissal of pending actions against 
the bankrupt. 


/ 
AT WASHINGTON, D.C, this _ Z0~-_ day of February, 1968, 
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This matter was initiated by the Trustee's Motion to Enjoin (1) 


/. William T. Spence, (a) plaintiff in Civil Action No, 2997-63 in this 
Court and (b) plaintiff in Attachment Action No. 96-86 in the Circuit Court 
of Arlington County, Virginia; and to enjoin (2) First National Bank of 
Arlington; and (3) for an order to show cause why the escrow deposit in 
said bank should not be turned over to the Trustee in Bankruptcy; and, 
upon consideration of the timely answers filed by Dr. Spence and the First 
National Bank of Arlington, the testimony and evidence adduced upon hearing 
held on pleadings filed, the oral argument and written memoranda of counsel 
for the respective parties, this Court prepared an exhaustive memorandum of 
findings of fact and conclusions of law under date of December 29,' 1967, 
and has furnished counsel for the respective parties a copy Shexeots Sub- 
sequently on February 15, 1968, the parties filed an Agreed Statement of 
Additional Facts for the purpose of correcting errors in the December 29, 
1967 Memorandum, and, on February 20, 1968, this Court prepared a supple= 
mental memorandum correcting the errors established by the additional facts 
presented and by a typographical error, involving an amount of money, made 
by the Referee in Bankruptcy. Said Memorandum of December 29, 1967, as 
corrected by the supplemental memorandum dated February 20, 1968 is adopted 
and incorporated herein by reference as if fully set forth herein as the 


Court's findings of fact and conclusions of law, WHEREUPON, IT IS 


ORDERED : 

1, That the claim of Dr, William T, Spence to the full balance 
of $12,200 in the Balogh & Company, Inc,, escrow account in the First National 
Bank of Arlington is denied; 

2. That the claim of Edward J, McGrath, Trustee in Bankruptcy, to 


the outright and unencumbered ownership of the said escrow balance of $12, 200 
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in the Balogh & Company, Inc,, escrow account is denied; 


3. That the claim of the First National Bank of Arlington to a 


right of setoff of its $9,000 note owed by Balogh & Company, Inc., against 


the $12,200 deposit in the escrow account is denied; 

4, That the $12,200 escrow account shall be turned over by the 
First National Bank of Arlington to Edward J. McGrath, Trustee in Bankruptcy, 
- upon entry of this Order, subject to the initiation in this Court in this 
proceeding, within 30 days from the dateof entry of this Order, by Dr. William 
T. Spence, Dr, John T. Hazel, Dr, William D, Dolan, Dr, Raymond Schwartz, and 
Dr. Arthur V. Mitchell, or any of them (doctors apparently contributing to 
said escrow fund), by appropriate pleading undertaking to establish their 
claim(s) to the sum of $12,200 in the hands of the Trustee resulting from 
turnover by the First National Bank of Arlington to the Trustee of the said 
balance in the Balogh & Company, Inc,’ escrow account, and reserving to the 
Trustee in Bankruptcy any and all defenses, rights and counterclaims that 
he may assert against such proceedings, Provided, however, that in the event 
all or any of said contributing doctors shall fail within the time provided 
to file appropriate pleading(s) asserting entitlement to a portion of said 
escrow fund, then any claim(s) of such individual(s) is hereby deemed upon 
such failure to be forever barred against the said fund, the Trustee in 
Bankruptcy herein, the bankrupt corporation, or the First National Bank of 
Arlington; 

5, That (a) Civil Action No, 2997-63, initiated by Dr, William T, 
Spence against the bankrupt herein in this Court, and (b) Attachment Action 
No, 96-86 initiated by Dr, William T, Spence against the bankrupt herein in 
the Circuit Court of Arlington County, Virginia, be and the same hereby are 
directed to be dismissed by counsel for Dr, William T, Spence, plaintiff in 


said suits, forthwith upon entry of this Order; 
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6. That upon entry of this Order, a Clerk of this Court shall 


serve by franked mail a certified copy hereof upon each of the following at 


the addresses shown, and shall certify to the mailing thereof: 


Dr, William T. Spence 
1234 = 19th Street, NW. 
Washington, D. C. 20036 


Dr. John T, Hazel 
220 Culpeper Street 
Warrenton, Virginia 


Dr, William D, Dolan 
5129 = 16th Street, North 
Arlington, Virginia 22205 


Dr, Raymond Schwartz 
1029 N. Stuart Street 
Arlington, Virginia 22201 


Dr. Arthur V. Mitchell 
4682 = 34th Street, South 
Arlington, Virginia 


Cornelius H, Doherty, Ste, Esq. 
Attorney for Dr, Spence 

1010 Vermont Avenue, N.W. 
Washington, D. C. 20005 


Peter J. Kostik, Esquire 

Attorney for First National Bank of Arlington 
2046 Wilson Blvd. 

Arlington, Virginia 


Edward J. McGrath, Esquire 
Trustee in Bankruptcy 

401 Tower Building 
Washington, D. C. 20005 


Samuel M. Greenbaum, Esquire 
Attorney for the Trustee 

401 Tower Building 
Washington, D. C, 20005 


[Subscription Omitted in Printing] 
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[ Caption Omitted in Printing] 


ORDER DENYING MOTIONS FOR LEAVE TO FILE PETITIONS 
TO RECLAIM PROPERTY FROM TRUSTEE 
(Drs. William T. Spence, Raymond Schwartz, William D. Dolan, 
and John T, Hazel 


At WASHINGTON, D.C., this 22 __ day of June, 1968. 


The motions of Drs. William T. Spence, Raymond Schwartz, 
William D, Dolan, and John T. Hazel for leave to file petitions to reclaim 
property, the sum of $12, 200.00 previously in an escrow account of the bank- 
rupt in the First National Bank of Arlington and now in the possession of the 
Trustee in Bankruptcy, came on for hearing before this Court on the 7th day 
of May, 1968; and upon consideration of the written responses to said motions, 
filed in this proceeding by the Trustee in Bankruptcy, and upon further con~ 
sideration of the argument in open court of Cornelius H, Doherty, counsel for 
the petitioners, in support of said motions, and of Samuel M, Greenbaum, 
counsel for the Trustee, in opposition thereto, this Court took this matter 
under advisement and after due deliberation prepared and filed, on June 14, 
1968, its memorandum entitled "Memorandum of Referee in Bankruptcy 
(Motions for Leave to File Petitions to Reclaim Property)" wherein this 
Court reviewed the relevant facts and made its findings of fact and conclusions 
of law. The said Memorandum is adopted in this Order as this Court's findings 4 
of fact and conclusions of law and is incorporated herein by reference. 
WHEREUPON, IT IS 

ORDERED that the motions of Drs. William T. Spence, 


Rayfron&sc#Martz and William D. Dolan for leave to file petitions to reclaim 
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$4000.00 each, and the motion of John T, Hazel for leave to file a petition to 
reclaim $1000.00, in accordance with the order of February 20, 1988, of the 
$12, 200. 00 turned over to the Trustee in Bankruptcy by the First National 
Bank of Arlington, subject to the initiation in this Court in this proceeding 
by Drs, William T, Spence, Raymond Schwartz, William D, Dolan and John T, 
Hazel by appropriate pleading undertaking to establish their claims to the 
$12,200.00, be, and the same hereby are, denied; and it is eae 

ORDERED that this Court's Memorandum dated gune 14, 1968, 
be, and the same hereby is, adopted and incorporated herein by reference 
as and for this Court's findings of fact and conclusions of law; and it is 


further 


ORDERED that the Clerk of this Court shall serve copies of this 


Order by franked mail upon each of the following: 


Cornelius H. Doherty, Esquire 
Attorney for Drs. Spence, Schwartz, Dolan and Hazel 
1010 Vermont Avenue, N. W. 

Washington, D, C. 20005 


Edward J. McGrath, Esquire 
Trustee in Bankruptcy 

401 Tower Building 
Washington, D. C. 20005 


Samuel M, Greenbaum, Esquire 
Attorney for the Trustee 

401 Tower Building 

Washington, D. C. 20005 


[Subscription Omitted in Printing] 


22 
[Caption Omitted in Printing] 


PETITION FOR REVIEW 


To: 


John A, Bresnahan, 
Referee in Bankruptcy 


The petition of Drs. William T. Spence, Raymond Schwartz, and 
William D. Dolan, and each ofthem, respectfully represents: 

Your petitioners, and each of them, are aggrieved by the order of 
John A, Bresnahan, Referee in Bankruptcy, by reason of his order of June 20, 
1968, denying the motion to file a petition to reclaim Four Thousand ($4000.00) 
Dollars each of the twelve Thousand Two Hundred ($12, 200.00) Dollars in 
accordance with the terms of his order of February 20, 1968, and the said 
John A, Bresnahan, ‘Referee in Bankruptcy, erred in the said order in the 
following respects: 

The referee had no jurisdiction or authority over the said fund, 

That the fund was an escrow account to which the bankrupt had no 
interest. 

That the motion of each petitioner for leave to file their petition for 
leave to reclaim their property was timely and in accordance with the order 
of Referee. 


That the Referee erred innot permitting the petitioners, and each of 


them, to file their petition without the necessity of filing a motion for leave to fild in 


accordance with the order of February 20, 1968. “4 
That the findings of the Referee as to the parties was unjust 


land unreasonable and not based upon the record, 
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And for such other and further reasons as may be disclosed 
by the record herein, 

WHEREFORE, your petitioners, Drs. William T. Spence, 
Raymond Schwartz, and William D. Dolan, pray: | 
1. That said order be reversed by a judge in accordance with 
the provisions of the Act of Congress relating to bankruptcy. 
2. That an order be entered herein directing the Trustee in 
Bankruptcy to pay to each of your petitioners the sum of Four Thous and 


($4000. 00) Dollars due them according to the record herein, 


[Subscription Omitted in Printing] 


[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 


ORDER AFFIRMING REFEREE IN BANKRUPTCY 
AND DISMISSING PETITION FOR REVIEWnny- 
(Drs. William T. Spence, Raymond Schwartz and Willi eQeDR TD 


At WASHINGTON, D. C., this___/ ¥ day of November, 1968: 


This matter came on for hearing on the 29th day of October, 1968, upon 


the Petition for Review filed by Drs. William T. Spence, Raymond Schwartz and 
| 


William D. Dolan seeking review of an order of John A. Bresnahan, Referee in 
Bankruptcy, entered June 20, 1968, entitled "Order Denying Motions for Leave to File 
Petitions to Reclaim Property from Trustee (Drs. William T. Spence, Raymond 
Schwartz, William D. Dolan and John T. Hazel)", and upon consideration of the 
Referee's Certificate on Petition to Review and Referee's Supplemental Certificate on 
Petition to Review and the record of the proceedings before the Referee incorporated 


in said Certificates, and upon further consideration of the extensive oral arguments of 
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counsel for petitioners and counsel for the Trustee in Bankruptcy, this.court took the 
matter under consideration; and upon due deliberation, IT IS 

ORDERED that the Referee's Order Denying Motions for Leave to File 
Petitions to Reclaim Property from Trustee (Drs. William T. Spence, Raymond 
Schwartz, William D. Dolan ind John T. Hazel), entered June 20, 1968, incorporating 
the Memorandum of Referee in Bankruptcy (Motions for Leave to File Petitions to 
Reclaim Property) dated June 14, 1968, containing findings of fact and conclusions of 
law upon which said order was premised, and which was incorporated in said order, 
be and the same hereby is affirmed and the Petition for Review of Drs. William T. 


Spence, Raymond Schwartz and William D. Dolan be and the same hereby is dismissed. 


Judge 


[Certificate of Service Omitted in Printing] 


[Caption Omitted in Printing] 


Order Denying Petition For Rehearing And Granting Motion 
To Strike Answer To Odjection For Rehearing Filed On 
Behalf Of Drs. Spence, Dolan and Schwartz 


AT WASHINGTON, D.C., this 30th day of December, 1968. 


This matter came on for hearing upon the Petition for Rehearing on 
Petition for Review filed by Drs. William T. Spence, William D. Dolan and : 
Raymond Schwartz seeking a rehearing on this court's affirming the Referee . 
in Bankruptcy and dismissing the Petition for Review; and upon consiceration 
of said Petition for Rehearing, the res»onse thereto filed by tne Trustee 


in Bankruptcy, the Answer to Objection for Rehearing, filed on behalf of 
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to Strike Answer 


Drs. Spence, Dolan and Schwartz, and the Trustee's Motion 


o Objection for Rehearing, this court, upon due deliberation, finds that 
e Petition for Rehearing on Petition for Review should be denied, and 
Re Trustee's Motion to Strike the Answer to Objection for Rehearing shall 
Be granted, 
WHEREUPON, IT IS 


ORDERED that the Petition for Rehearing on Petition for Review, 
{led by Drs. William T. Spence, Wiliiam D. Dolan and Raymond Schwartz, 
he and the same hereby is denied; and it is further 
— ORDERED that the Trustee's Motion to Strike Answer to Objection 


or Rehearing Filed on Behalf of Drs. Spence, Dolan and Schwartz, be and 


he same hereby is granted 


(SIGNED) HOWARD F. CORCORAN 
Judge 
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IN ‘THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,755 


IN THE MATTER OF BALOGH & COMPANY, INC., 
Bankrupt 


DRS. WILLIAM T. SPENCE, WILLIAM D. DOLAN, 
RAYMOND SCHWARTZ, 


Appellants 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


STATEMENT OF ISSUES* 


Does the Bankruptcy Court have jurisdiction, summary or 
otherwise, of a foreign attachment proceeding issued and served 
more than four months prior to the instigation of the bankruptcy 
proceeding? 


Is there any time limit as to when a plea to the jurisdiction of 
a Court may be filed? 


*This case has not previously been presented to this Court. 


JURISDICTIONAL STATEMENT 


This is an appeal by Drs. William T. Spence, William D. Dolan 
and Raymond Schwartz from a judgment in favor of the Trustee, 
Edward J. McGrath, Trustee for Balogh & Company. 


William T. Spence, William D. Dolan and Raymond Schwartz 
were petitioners in the United States District Court for the District 
of Columbia for a review of the action of the Trustee, and the 
appellants here, Spence being the original party, having been brought 
into the bankruptcy proceedings by a rule to show cause issued by 
the Referee, and the parties on the appeal will be hereafter referred 
to as “Spence”. 


Jurisdiction was conferred on the District Court by the provi- 
sions of Section 306, Title 11 of the 1961 Edition of the Code of 
the District of Columbia, and on this Court by Section 1291, Title 
28, United States Code. 


STATEMENT OF THE CASE 


About August 1, 1959, Spence personally arranged with Balogh 
& Company to buy 6220 shares of the stock of Northern Virginia 
Doctors Hospital Corporation, which was being sold by Balogh 
& Company under an exclusive contract with Northern Virginia 
Doctors Hospital Corporation. 


Spence arranged with various other doctors to divide up the 
stock and $62,200.00 was delivered to Balogh & Company on 
August 5, 1959. The Northern Virginia Doctors Hospital Corpora- 
tion alleges that Balogh & Company had violated their contract and 
would not issu¢ the stock, and the $62,200.00 was placed in an 
escrow account in the First National Bank of Arlington, Virginia, to 
be withdrawn only for the purpose of payment of the 6220 shares 
of stock of the Northern Virginia Doctors Hospital Corporation, and 


such withdrawal was subject to the signature of the President of the 
First National Bank of Arlington, Virginia. 


In 1963 Balogh & Company released by check $50,000.00 of 
the fund, leaving $12,200.00 in the account. 


In March of 1964, Balogh personally issued a check on this 
fund for approximately $10,000.00 to pay a personal obligation, 
and on March 30, 1964, Spence filed a foreign attachment in the 
Circuit Court of Arlington County, Virginia, on the fund in the First 
National Bank of Arlington, Virginia, and the attachment was prop- 
erly issued and served (J.A. 6). 


On August 19, 1964, Balogh & Company went into bankruptcy, 
and a rule to show cause was issued to Spence by the Referee to 
show cause why he should not be restrained from proceeding further 
in the Circuit Court of Arlington County, Virginia (J.A. 7), and on 
September 17, 1964, Spence was permanently enjoined from pro- 


ceeding further in the attachment proceeding. (J.A. 12). 


Thereafter, the Referee issued a memorandum, dated December 
27, 1967, amended to February 20, 1968, denying Spence’s claim 
to the $12,200.00; denying to the Trustee the unencumbered right 
to the sum and by this order of February 20, 1968, gave Spence, 
Schwartz, Dolan and others thirty (30) days to file their claim to 
the $12,200.00 (J.A. 16), and the Referee, by his order of June 20, 
1968, denied the petition of Spence and others to file their claims, 
to the $12,200.00 (J.A. 20). 


A petition to reverse the action of the referee, filed in the 
United States District Court for the District of Columbia, was 
denied on November 21, 1968 (J.A. 23), and a petition for a rehear- 
ing. setting up the question of jurisdiction of the Bankruptcy Court 
(J.A. 24). was denied without hearing. 


STATEMENT OF POINTS 


The Court erred in refusing to sustain the plea of jurisdiction 
of the Bankruptcy Court filed on behalf of appellants. 


SUMMARY OF ARGUMENT 


The Bankruptcy Court is a Court of limited jurisdiction and it 
is contended that 'the Bankruptcy Court had no jurisdiction over the 
funds of Spence in the First National Bank of Arlington, Virginia, 
which was under attachment by Spence on March 30, 1964. 


ARGUMENT 


The question of the jurisdiction of the Bankruptcy Court is 
governed by Title 11, Section 107(a)(1) of the United States Code 
Annotated of the Bankruptcy Act, which contains the following: 


“Liens and fraudulent transfers. 


“Every! lien against the property of a person 
obtained ‘by attachment, judgment, levy, or other 
legal or equitable process or proceedings within four 
months before the filing of a petition initiating a pro- 
ceeding under this title by or against such person 
shall be deemed null and void (a) if at the time when 
such lien was obtained such person was insolvent or 
(b) if such lien was sought and permitted in fraud of 
the provisions of this title: Provided, however, That 
if such person is not finally adjudged a bankrupt in 
any proceeding under this title and if no arrangement 
or plan is proposed and confirmed, such lien shall be 
deemed reinstated with the same effect as if it had 
not been nullified and voided.” 


A case similar to the one before the Court in this case was 
heard in the United States District Court in Pennsylvania, and 


known as Consolidated Container Carriers, Inc., in a bankruptcy 
proceeding, and reported in 254 F. Supp. 605, where a creditor, 
more than four months prior to the filing of the bankruptcy 
proceeding petition, had commenced an action against debtors in a 
state court by means of a writ of foreign attachment, and the Court 


held that the Bankruptcy Court did not have summary jadoreent : 
Jos pictied 


over this matter. 


The case was appealed to the Third Circuit Court of Appeals | 
and titled “In the Matter of Consolidated Container Carriers, Inc., 
Bankrupt, Maurice Stearn, Trustee, Appellant, 385 Fed. Rep. Sec- ' 
ond Series, 362” decided September 28, 1967, and a rehearing: 
denied October 26, 1967, wherein that Court, on page 365, made 
the following statement: 


“The Act of 1836 and those cases concerning the 
effect of a foreign attachment make it perfectly clear 
that the writ acts to dispossess the defendant by 
placing the property in custodia legis. If such dispos- 
session should occur more than four months prior to 
bankruptcy, summary jurisdiction in the bankruptcy 
court would be precluded.” 


The Court further stated, at page 365, the following: 


“We believe that the above quoted language 
correctly states the appropriate rule with respect to 
the bankruptcy court’s summary jurisdiction in this 
case. There is no basis for a summary proceeding 
here since Acme’s foreign attachment divested the 
bankrupt of his possessory interest in the fund and 
transferred constructive possession of it to the state 
court.” 


The foreign attachment laws of Virginia are substantially the 
same as the Pennsylvania law referred to in the foregoing case, and 
the following reference sustained this fact: 


Title 8, Section 533 of the 1950 Code of Virginia commands 
the Sheriff to attach the specific property claimed in the petition 
and to take possession under Title 8, Section 538, and to keep the 
same safely in his possession to satisfy any judgment that may be 
recovered by the plaintiff in such attachment. 


The attachment laws of Virginia are very well covered in the 
First National Bank of Waynesboro v. R. H. Johnson, et al., 183 
Va. 227, 31 S.E.2d 581, decided October 9, 1944. The Court, at 
page 235, made the following statement: 


“Under the attachment statutes, the officer is not 
required to take possession of the property unless the 
plaintiff in the attachment suit gives bond as required 
by section 6384 of the Code of 1919. A party in 
possession, with knowledge of the levy, transfers the 
property at his peril. A. R. Harding, who acquired 
no title by his purchase from the Standard Oil 
Company, had no right to convert the tangible per- 
sonal property upon which the levy had been made 
into a chose in action and plead set-off against 
Johnson or attaching creditors.” 


It is admitted in the Referee’s Findings of Fact that the 
attachment was issued and properly served prior to the filing of the 
bankruptcy petition by Balogh and it is apparent that where the 
petition was filed on the 30th of March, 1964, and the bankruptcy 
petition was not filed until August 19, 1964, that the attachment 
was issued more than four months prior to the bankruptcy. 


The question of the jurisdiction of the Bankruptcy Court was 
before the Fourth Circuit Court of Appeals in the case of Griffin, 
et al., v. Lenhart, et al., 266 F.2d 671, decided April 17, 1920, 
where that Court) in passing upon Title 11, Section 107(a)(1) of the 
Bankruptcy Act, made the following statement at page 673: 


“Doubtless it might have been held with strong 
reason that the court of bankruptcy upon adjudica- 
tion drew to itself for the purpose of administration 
all the assets and liabilities of the bankrupt of every 
form, giving, however, full effect to all liens lawfully 
acquired more than four months before the filing of 
the petition. But the Supreme Court, considering the 
reasons stronger for a different view, laid down the 
general rule that, where a state court had obtained 
complete jurisdiction by proceedings, either legal or 
equitable, instituted by creditors for the enforcement 
of their demands, and under which they have 
acquired liens upon the property more than four 
months before the filing of the petition, the state 
courts should proceed with the enforcement of the 
liens and a final disposition of the property and of 
the cause without interference from the bankruptcy 
court.” 


Again that Court, at page 674, made the following additional 


statement: 


“We shall not undertake the hopeless task of 
reconciling the apparently conflicting reasoning of 
the courts in other important cases bearing on the 
subject. We venture to think, however, that there is 
a distinction under which the cases relied on by 
appellees will, in actual adjudication, turn out to be 
entirely consistent with each other, and with all the 
cases above cited. It is this: Where a state court has 
obtained complete jurisdiction by hostile proceedings, 
which creditors have instituted for the enforcement 
of their demands, and in which creditors have 
acquired liens on property more than four months 
before the filing of the petition in bankruptcy, the 
disposition of the property for payment of the liens 
should be left to the state court, without interference 


from the court of bankruptcy. In such case the trus- 
tee in bankruptcy is interested only in the surplus 
proceeds of sale, and in having the suit in the state 
court pressed with due diligence.” 


It is submitted that the foregoing decision of the Federal 
Courts of Appeal sustain the petition of Spence that the Bankruptcy 
Court had no jurisdiction of the matter before this Court. 


A Plea to the Court’s Jurisdiction May Be 
Made at Any Time 


Throughout this case the Trustee has relied upon what he 
contends was the summary jurisdiction of the Bankruptcy Court 
which has been recited numerous times by both the Trustee and 
the Referee, but in order to have summary jurisdiction it is 
necessary that the Court have original jurisdiction of the proceedings 
and the question of jurisdiction of any Court, and definitely the 
Bankruptcy Court, may be raised at any time. Alexander v. 
Westgate, 111 F.2d 769. 


In the case of Duvall v. Southern Municipal Corporation, 63 
Atl. 2d 336, the Court, at page 338, made the following statement: 


“Furthermore, it is fundamental that jurisdiction 
over the subject matter of a case may never be con- 
ferred by consent and may even be questioned for 
the first time on appeal.” 


The question of jurisdiction was very fully discussed in the 
case of Jackson v. Kuhn, 254 F.2d 555, Eighth Circuit Court of 
Appeals, decided April 28, 1958, and the following are excerpts 
taken from the opinion in that Court. 


On page 559 of the opinion the Court made the following 
statement: 


“That the lower federal courts are courts of 
limited jurisdiction and have only the jurisdiction 
that Congress has conferred upon them by statute, 
has become a truism. Kaufman v. Liberty Mutual 
Insurance Company, 3d Cir., 245 F.2d 918, 919.” 


And again on the same page the following: 


“Rule 12(h) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., provides ‘that, whenever it 
appears by suggestion of the parties or otherwise that 
the court lacks jurisdiction of the subject matter, the 
court shall dismiss the action.’ It is the duty of a 
federal district court to dismiss an action whenever 
the court is satisfied that a controversy within its 
jurisdiction is not involved. Fisch v. General Motors 
Corporation, 6 Cir., 169 F.2d 266, 269; McNutt v. 
General Motors Acceptance Corp., supra, at page 182 
of 298 U.S., at page 782 of 56 S. Ct. 


“Furthermore, a federal appellate court must in 
every case coming before it for review satisfy itself 
of its own jurisdiction and that of the district court. 
In Kern v. Standard Oil Company, 8 Cir., 228 F.2d 
699, 701, this Court said: 


‘Lack of jurisdiction of a federal trial court 
touching the subject matter of litigation cannot be 
waived by the parties or ignored by a federal 
appellate court, Chicago, Burlington & Quincy 
Railway Co. v. Willard, supra, (220 U.S. 413) at 
pages 419-421 of 220 U.S., at pages (460) 461- 
462 of 31 S. Ct. (55 L. Ed. 521), and if jurisdic- 
tion does not exist the trial court must of its own 
motion decline to proceed in the case. United 
States v. Corrick, 298 U.S. 435, 440, 56 S. Ct. 
829, 80 L. Ed. 1263. If a federal district court 
tries a case with respect to which jurisdiction is 
lacking, the jurisdiction of the appellate court, on 
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review, extends only to correcting the error of the 
trial court in entertaining the action.’” 


The Court further, on page 560 of its opinion, made 
following statement: 


“It is incumbent upon a plaintiff to allege the 
jurisdictional facts. ‘He must allege in his pleading 
the facts essential to show jurisdiction. If he fails to 
make the necessary allegations he has no standing. 
* * * Tf his allegations of jurisdictional facts are 
challenged by his adversary in any appropriate man- 
ner, he must support them by competent proof. And 
where they are not so challenged the court may still 
insist that the jurisdictional facts be established or 
the case be dismissed, and for that purpose the court 
may demand that the party alleging jurisdiction 
justify his allegations by a preponderance of 
evidence.” McNutt v. General Motors Acceptance 
Corp., supra, at page 189 of 298 U.S., at page 785 
of 56 S. Ct.” 


CONCLUSION 


The record before this Court discloses that Spence filed and 
served a foreign attachment on the funds in the First National Bank 
of Arlington, Virginia, more than four months prior to the instiga- 
tion of bankruptcy proceedings by Balogh & Company, and that the 
Bankruptcy Court took over the jurisdiction of these funds and per- 
manently restrained Spence from taking any further action in the 
matter pending'in the Circuit Court of Arlington County, Virginia. 
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The record further shows that the plea to the jurisdiction of 
the Court was properly and timely filed and that the record and the; 
decisions of substantial courts indicate clearly that the Bankruptcy 
Court had no jurisdiction, summary or otherwise, over the fund and: 
that the matter should be reversed with directions to the Bankruptcy 
Court to return the funds, with interest thereon, to the First 
National Bank of Arlington, Virginia. 


Respectfully submitted, 


CORNELIUS H. DOHERTY 
1010 Vermont Avenue, N.W., 
Washington, D.C. 20005 
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In the 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 22, 755 


IN THE MATTER OF BALOGH & COMPANY, INC., 
Bankrupt 


DRS. WILLIAM T, SPENCE, WILLIAM D. DOLAN, 
RAYMOND SCHWARTZ, 


Appellants 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUES * 


1. May adverse claimants to an escrow account in the name ofa bankrupt 
object to the summary jurisdiction of the Bankruptcy Court by raising the issue for 
the first time upon a review of the Referee's adverse decision on the merits? 

2. Does the adverse claimants' express consent to the Bankruptcy Court's 
summary jurisdiction over funds in the bankrupt's escrow account preclude later 
objections to summary jurisdiction raised for the first time on a petition for review 


of a decision on the merits approximately 3-1/2 years after entry of an order of 


the Bankruptcy Court expressly decreeing summary jurisdiction in itself over the 
| 


escrow fund, from which order no review was sought nor appeal taken? 


* This case was not previously before this court. 


3. Does the adverse claimants’ prayer for affirmative equitable relief in 
requesting that the court direct the funds in the escrow account be turned over to 
them and at a subsequent time petitioning for affirmative equitable relief vest sum- 
mary jurisdiction by implied consent over the issue as to title to the fund irrespective 
of actual or constructive possession of the fund in the Trustee in Bankruptcy ? 

4. Does the failure of the adverse claimants to object within the time 
prescribed by order of court to its summary jurisdiction vest summary jurisdiction 
over the escrow account and all controversies relating thereto by the implied 
consent statutorily provided in the Bankruptcy Act? 

5. Does an appeal from an order of the District Court denying petition to 
rehear petition for review of Feferee's order. which the District Court had sustained. 
which order of the Feferee was entered upon the merits of the claim of acverse 
claimants to an escrow fund, entitle the adverse claimants to appeal on an objection 
to summary jurisdiction not previously made before the Referee and which was not 


an issue in the feferee's order upon which review and appeal was taken? 


JURISDICTIONAL STATEMENT 
The jurisdiction of the United States District Court for the District of 
Columbia in bankruptcy proceedings is pursuant to Title 11 U.S.C. 11 and 46 
(Bankruptcy Act, Sections 2 and 23). 


The jurisdiction of the United States Court of Appeals for the District of 


Columbia Circuit in this matter is pursuant to Title 11 U.S.C. 47 (Bankruptcy Act. 


Section 24). 


STATEMENT OF THE CASE 

Motions of Drs. William T. Spence ("SPENCE"), Raymond Schwartz, and 
William D. Dolan, appellants herein (collectively referred to as "DOCTORS"), for 
leave to file petitions to reclaim property from the Trustee in Bankruptcy, | were 
denied by the order dated June 20, 1968, of the Referee in Bankruptcy of the United 
States District Court for the District of Columbia (J.A. 20). It is from this order 
that the Doctors appealed. The Doctors sought leave to file petitions to reclaim 
money which on the date of bankruptcy, August 19, 1964, was in an account in the 
First National Bank of Arlington ("BANK") maintained in the name of "Balogh & 
Company, Inc., Escrow Account" ("ESCROW ACCOUNT"). This account was origi- 
nally opened in the Bank on September 22, 1959, with a deposit of $62, 200. (00 repre- 
senting an amount advanced by the Doctors, and other doctors not appellants herein, 
for the purchase of 6, 220 shares of the stock of Northern Virginia Doctors Hospital 


Corporation ("STOCK"), a new issue being marketed through Balogh & Company, 


Inc., the bankrupt ("BANKRUPT" or "COMPANY"), an over-the-counter securities 


broker-dealer in the District of Columbia. 

A complete chronology of the events, negotiations, and facts underlying the 
claims of the Doctors is set forth in the Memorandum of the Referee in Bankruptcy 
dated December 29, 1967 (J. A. 85-115). As the Referee's memorandum discloses, 
there had ensued between Spence and the Doctors on the one part, and the Bankrupt 
on the other part, extensive litigation, both in the courts of Virginia and the District 
of Columbia, all initiated by Spence in an effort to acquire the Stock, or, when litiga- 
tion to acquire the Stock was decided adversely to Spence, then he sought to recover 
the funds in the Escrow Account. The other Doctors, appellants herein, one 
parties plaintiff only in the initial suit filed jointly with Spence in the Circuit Court 


of Arlington County, Virginia (Chancery No. 10899), against the Hospital to compel 
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the issuance of the Stock. The $62,200. 00 in the Escrow Account was deposited 
pending the outcome of the ‘litigation between Spence, the other Doctors, and the 
Hospital, and subject to the withdrawal only for (1) the purchase of the Stock and 

(2) payment of the commissions to Balogh & Company, Inc. (J. A. 90). The said 
account was further subject to the supervision of Walter J. O'Donnell. president of 
the Bank, "acting as a de facto trustee for the doctors who had advanced the funds." 
(J.-A. 90). However, only Stephen E. Balogh, president of the Bankrupt, had 
signature authority of withdrawal of funds from the Escrow Account. O'Donnell did 
not have any signature control on the Escrow Account. 

In March 1964 the Company issued a check drawn on the Escrow Account to 
the Bank for $9, 338.00 to pay off a $9, 000. 00 note, plus interest, signed by Stephen 
E. Balogh, as a substitute for the Company's $9, 000. 00 note previously signed (J. A. 95). 

On March 30, 1964, Spence, continuing his unceasing. multiple course of 
litigation against the Company which originally began on September 18, 1959, with 
the suit by Spence and other Doctors against the Hospital, filed in the Circuit Court 
for Arlington County, Virginia, a notice of Motion for Judgment in Attachment Action 
No. 96-86 (J.A. 4-6). The record is without any indication as to the exact date on 
which the attachment was Jevied upon the Bank pursuant to the attachment action filed. 
However, the Referee's memorandum of December 29, 1967, states that six or seven 
days after the issuance of the check by the Company, the Bank advised that a new 
Spence action had been initiated against the Company (J.-A. 95). 

The Company filed a voluntary petition in bankruptcy on August 19, 1964 


(J.A. 2-3). Edward J. McGrath ("TRUSTEE"), an attorney practicing before this 


court, was appointed by the Referee in Bankruptcy as Trustee in Bankruptcy and has 


since his appointment and qualification continuously served in such capacity. 
On the date of bankruptcy there remained in the Escrow Account in the Bank 


a balance of $12, 200. 00 under attachment in the attachment action in the Circuit Court 


of Arlington County, Virginia, No. 96-86 (J.A. 4-6). Apparently, ever since the 
failure and adverse decision of the initial suit filed by Spence and the other Doctors 
against the Hospital on September 18, 1959, the Doctors, with the exception of 
Spence, abandoned any active role in litigation or legal proceedings initiated by 
Spence in an effort to claim all the funds remaining in the Escrow Account. | On the 
date of bankruptcy, Spence was (a) plaintiff in Civil Action 2997-63 in the United 
States District Court for the District of Columbia against the Company, and (b) 
plaintiff in the above-referenced attachment action in the Circuit Court of Arlington 
County. These suits were referred to in the schedules filed by the Company on 
Schedule A-2 under the claim of Spence, and on Schedule B-3(c) and B-3(d) (J. A. 
159-161). 

The Trustee retained Samuel M. Greenbaum as his attorney, pursuant to 
petition to and order of the Referee, and on September 17, 1964, filed a motion in the 
bankruptcy proceeding, inter alia, (a) to enjoin Spence from proceeding with the two 
pending suits and (b) to enjoin the Bank from disposition of the fund in the Escrow 
Account, and (c) for an order to show cause why the escrow deposit in the Bank 
should not be turned over to the Trustee (J. A. 33-36). In the third prayer for relief 
in the Trustee's motion (J.A. 35), the Trustee requested that Spence, the Bank, and 
Stephen E. Balogh, individually, show cause why the escrow funds should not be 
turned over to the Trustee and that any claims to said fund be asserted in the 
bankruptcy proceeding. The Bankruptcy Court's order of September 17, 1964, 
directed Spence, the Bank, and Stephen E. Balogh to show cause at a hearing set for 
October 20, 1964, why (a) Spence should not be permanently enjoined from pursuing 
claims against the Bankrupt and others in Civil Action 2997-63 and the attachment 


action, No. 96-86, and (b) why all claims should not be asserted in the bankruptcy 


proceeding for "summary adjudication" by the Bankruptcy Court (J.A. 29). Also, 
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by said order, the parties were directed to show cause why deposits of the Bankrupt, 
or belonging to the Bankrupt for the benefit of its customers and creditors, on deposit 
in the First National Bank of Arlington, should not be turned over to the Trustee for 
deposit as an asset of the bankrupt estate (J.A. 29). The time was fixed by said 
order for the parties, if they opposed the granting of the relief prayed for in 
Trustee's motion, to file written opposition in the Bankruptcy Court (on or before 
five days prior to the hearing set ) (J.A. 30). Spence was re strained from pursuing 
the two pending suits and the Bank was restrained, until further order, from attempt- 
ing any setoff in favor of the Bank against the Escrow Account of an alleged obligation 
of the Bankrupt to the Bank (J.A. 28). Spence, through his attorney. Cornelius H. 
Doherty, filed (a) an answer to the Order to Show Cause combined with (b\ a petition 
or application "for an order directing the release of the funds to William T. Spence" 
(J.A. 36-41). Said answer is a response on the merits of the Trustee's motion. 

Said answer asserts that the Escrow Fund is not an asset of the Bankrupt by reason 
of Title 11 U.S.C. 96e(4) (J.A. 37), 

In Spence's application for release of the funds. he impliedly acknowledges 
his control of and jurisdiction over the funds and prays for an order of the Bankruptcy 
Court " * * * releasing the Twelve Thousand Two Hundred ($12, 200. 00) Dollars and 
directing the First National Bank of Arlington to pay over to William T. Spence the 


sum of Twelve Thousand Two Hundred ($12, 200. 00) Dollars" (J.A. 41). Notwith- 


standing the Trustee's affirmatively invoking the summary jurisdiction of the Bank- 


ruptcy Court (J. A. 35), there was no plea or objection to the summary jurisdiction of 
the Bankruptcy Court nor did Spence assert that the Escrow Fund (a) was not under 
the summary jurisdiction of the Bankruptcy Court, or (b) was not in the actual or 
constructive possession of the Bankrupt, or (c) under the Spence attachment action, 


divested the Bankrupt of possession of the Escrow Account (J.A. 36-41). 


The Bank filed an answer on the merits stating, inter alia, that the’ Bank was 


not advised as to what arrangements exist between Spence and the Bankrupt with 
respect to ownership of the funds beyond prior allegations made. The Bank also 
acknowledged the Bankruptcy Court's summary jurisdiction Stating that it was holding 
the said funds pending the further order of the Bankruptcy Court (J.A. 54). 

At the hearing on October 22, 1964, on the Order to Show Cause, counsel for 
the Bank made a slight amendment to paragraph 10 of its answer, its counsel stating: 
"I would like to amend that to say, "pending the further order of the Circuit Court for 
Arlington County, Virginia,’ because, actually, we had filed an answer in that suit —- 
and substantially the same thing -- because this court action here has eer precedence 
over the other." (referring to the attachment action in the Circuit Court). 

The Bankruptcy Court, on October 27, 1964, entered an order (J. A. 57-62), 
after the hearing, setting forth express findings of fact and conclusions of law, inter 
alia, (1) decreeing summary jurisdiction on all issues in the two pending Spence suits 
against Balogh and all counterclaims or defenses therein, (2) taking under advisement 
the turnover of the escrow deposit in the Bank, (3) withholding entry of permanent 
injunction upon assurances of counsel. Its findings conclude as to summary 
jurisdiction: 

"(1) As no timely objection has been made or filed by any 

respondent, this court should assume summary jurisdiction of the 

issues between the several respondents and the Trustee in Bankruptcy 

as framed in Civil Action No. 2997-63 in the United States District 

Court for the District of Columbia in which Balogh & Company is 

named defendant, and attachment action No. 96-86 in the Circuit 

Court for Arlington County, Virginia, in which William T. Spence is 


plaintiff and the bankrupt corporation, Stephen E. Balogh, and the 


First National Bank of Arlington are named defendants, and all 
defenses and counterclaims and set-offs therein asserted; 
* kK 
'(3) The sum of $12, 200. 00 on deposit in the First National 
Bank of Arlington in the Balogh & Company Escrow Account shall 
remain therein subject to further order of this court, and the 
turnover thereof as petitioned for by the Trustee shall be taken 


under advisement; (J. A. 59) 


Thereupon, the court ordered, inter alia, that Spence and the Bank, as to all 


further proceedings and issues with the Trustee raised in the two pending suits, 
‘and claims to the sum of $12,200.00 on deposit in the First National Bank of 
Arlington, be and the same hereby are decreed to be subject to the suminary juris— 
diction of this court;". (underscoring supplied) (J. A. 60-61). The Bankruptcy Court 
further ordered that "subject to the jurisdiction and until further order of this court 
the sum of $12, 200. 00 now on deposit in the First National Bank of Arlington in the 
name of Balogh & Company Escrow Account shall remain therein;". (under scoring 
supplied) (J. A. 61) 
Counsel for the Doctors and the Bank affirmatively acknowledged no objection 
to the summary jurisdiction of the Bankruptcy Court during the hearing on October 22, 
1964. (Tr. p. 53) 
"THE REFEREE: You have no objection to the summary jurisdiction ? 
"MR. DOHERTY (counsel for the Doctors): No, I don't." 
Counsel for the Bank, in reply to a similar question of the Referee, likewise 
indicated no objection: 
"THE REFEREE: I understand that you do not have any objection, 


Mr. Kostik? 


"MR. KOSTIK (counsel for the Bank): We have the funds, Your 
Honor. We are willing to pay them -- to do whatever is proper the Court 
says we should pay them if we don't have a claim on it. 

"THE REFEREE: Well, I assumed that. If you don't plead to the 
summary jurisdiction, you consent to it. 

‘MR. DOHERTY: I plead ignorance anyway. But it wouldn't make any 
difference sofar as that is concerned, Your Honor, because the fund, I was 
going only on the fact that it was an escrow account. 

"THE REFEREE: You want these issues settled? 

"MR. DOHERTY: Just that one issue. That's all there is to it." 
Spence was acting for Drs. Dolan, Schwartz, and John T. Hazel, as well as 

for himself, and had retained Cornelius H. Doherty as counsel for all doctors | 

(J.A. 51-52 and Tr. pp. 31 and 32). 

No petition for review or appeal from the order of the Bankruptcy Court of 

‘October 27, 1964, decreeing its summary jurisdiction over the Escrow Fund was 
undertaken. Thereafter, in compliance with the provisions of said order of October 
'27, 1964, a stipulated statement of pertinent material facts and framing of issues was 
submitted by counsel for the Trustee and counsel for Spence;and an Agreed Statement 
of Facts and an Additional Statement of Facts were prepared by counsel for Spence. 
These statements may be referred to in the original record and are designated, 
respectively, as documents No. 33 and 31 in the Referee's Supplemental Certificate 
on Petition to Review (J.A. 62-84 ). 


No question or issue as to the summary jurisdiction of the Bankruptcy Court, 


actual or constructive possession of the escrow fund by the Bankrupt or the Trustee, 


‘ or the effect of the attachment action, No. 96-86, filed March 30, 1964, was ever 


raised by Spence prior to his Petition to Review the order of June 20, 1968. 


On February 20, 1968, upon hearings held, the Referee entered an 
"Order (1) Denying the claim of Dr. William T. Spence to 
$12,200 escrow deposit; (2) Denying the claim of the Trustee in 
Bankruptcy to the outright and unencumbered ownership of the $12, 200 
escrow deposit; (3) Denying the claim of the First National Bank of 
Arlington to a right of setoff of $9,000 promissory note of the bankrupt 
against the $12,200 escrow deposit; (4) Directing the First National 
Bank of Arlington to turn over the sum of $12,200 escrow deposit to 
the Trustee in Bankruptcy; (5) Directing initiation of appropriate 
proceedings by Dr. William T. Spence and other potential claimants 
to the escrow fund; and (6) Directing dismissal of pending actions 


against the bankrupt" (J.A. 16) 


The said order (J. A. 16) adopted and incorporated by reference the Memoran- 


dum of the Referee in Bankruptcy dated December 29, 1967 (J.A. 85), and the Supple- 
mental Memorandum of the Referee in Bankruptcy dated February 20, 1968. The 
Referee, by his order of February 20, 1968 (J.A. 16), denied the claim of Spence to 
the full balance of $12, 200.00 in the Escrow Account. The order provided a 30-day 
period from the date of the order for Spence as well as the other Doctors to assert 

11 *& * * by appropriate pleading * * * their claim(s) in the sum of $12, 200 in the hands 
of the Trustee resulting from turnover by the First National Bank of Arlington to the 
Trustee of the said balance in the Balogh & Company, Inc. escrow account, and 
reserving to the Trustee in Bankruptcy any and all defenses, rights and counterclaims 
that he may assert against such proceedings" (J.A. 18). Pursuant to said order, 

the Doctors elected to file Motions for Leave to File Petitions to Reclaim Property 
from the Trustee, attaching thereto, as required by the Bankruptcy Rules of the United 


States District Court (Rule 68), Petitions to Reclaim Property from the Trustee, and 


later filed substitute motions. Spence claimed the sum of $4, 000. 00 cash belonged 


tohim. Dr. Schwartz and Dr. Dolan each claimed $4, 000.00, and Dr. Hazel (who 
did not petition for review) claimed $1, 000. 00, or a total of $13,000.00, although the 
Escrow Account balance was $12,200.00. (J.A. 127) 

The Trustee filed responses to the motions of the Doctors (J.A. 123), and 
stated, inter alia, that they failed to allege an adequate reason for failure timely to 
file the Petition to Reclaim Property pursuant to the rule of this court, and that 
since the Bankruptcy Court had determined by its order of February 20, 1968, 
incorporating the Referee's Memorandum Opinion of December 29, 1967, that Spence 
was not entitled to the $12,200. 00 balance, and that he had failed to establish his 
entitlement during said proceeding and hearing to any portion thereof, that he should 
not at this time be given the right to claim a portion of the fund since denial of the 
right to the entire fund necessarily includes denial of the right to any portion thereof. 
The Bankruptcy Court, upon hearing held, entered a Memorandum of Referee on 
June 14, 1968 (Motions for Leave to File Petitions to Reclaim Property) (J. A. 130-145). 
The Referee's memorandum was incorporated into the Referee's Order Denying 
Motions for Leave to File Petitions to Reclaim Property from Trustee, entered June 
20, 1968 (J.A. 20-21). 

The Doctors in the Petition for Review stated for the first time opposition to the 
summary jurisdiction of the Bankruptcy Court over the Escrow Account (J..A. 22). 
Upon hearing on the Petition for Review and oral argument of counsel, Judge Howard 
F. Corcoran entered an order, dated November 21, 1968, affirming the Referee in 
Bankruptcy and dismissing the Petition for Review (J.A. 23-24). Thereafter, the 
Doctors filed a Petition for Rehearing on Petition for Review (J. A. 146-150) in which 
the Doctors' counsel cited cases relating to the provisions of Title 11 U.S.C. 107 


(Bankruptcy Act, Section 67a) as to the summary jurisdiction of the Bankruptcy Court 


to avoid attachment liens, i.e., liens through legal proceedings. which liens 


attached within four (4) months of bankruptcy. The Trustee's counsel filed a 


Response to Petition for Rehearing on Petition for Review (JA. 150-154 ) to which 


the Doctors filed an Answer to Objection for Rehearing (J. A. 154 ), Thereafter, 
there was filed a Trustee's Motion to Strike Answer to Objection for Rehearing 

Filed on Behalf of Drs. Spence, Dolan and Schwartz (J.A. 155-158 ) in which the 
Trustee's counsel argues that the cases cited by the Doctors in their answer, although 
correctly setting forth the law, are entirely distinguishable (J.A. 155), The 
Trustee's motion further states that the Doctors lost sight of the issue upon which the 
Referee's order of June 20 was premised in denying the motions for leave to file 
petitions to reclaim property; that is to say, the application by the Referee of the 
unclean hands doctrine. 

Judge Corcoran entered an order on December 30, 1968, denying the petition 
for rehearing and granting the Motion to Strike Answer to Objection for Rehearing filed 
on behalf of the Doctors (J.A. 24- 25). The Doctors now appeal from the order of 
December 30, 1968, denying their Petition for Rehearing (J. A. 24 ). There is no 
appeal from the order of November 21, 1968, in which Judge Corcoran, acting on 
the Doctors’ Petition for Review, affirms the Referee in Bankruptcy and dismisses 


the Petition for Review. 


SUMMARY OF ARGUMENT 


The Bankruptcy Court has summary jurisdiction to determine controversies 
in relation to property which is not in the actual or constructive possession of the 


bankrupt on the date of bankruptcy if (2) the adverse claimants to said property 


affirmatively consent to the summary jurisdiction, or (b) the adverse claimants' 


consent is implied by law. 

The Doctors expressly consented to the summary jurisdiction of the 
Bankruptcy Court. They also impliedly consented to the summary jurisdiction of 
the Bankruptcy Court by (a) seeking its affirmative relief, and (b) failing ‘to make 
timely objection to the exercise of its summary jurisdiction. Having failed to 
assert said timely objection, they may not raise the question of summary jurisdiction 


of the Bankruptcy Court thereafter. 


ARGUMENT 
Exclusive Summary In Rem Jurisdiction of the Bankruptcy Court 
The Bankruptcy Court has exclusive summary jurisdiction over all contro- 
versies relating to property in the actual or constructive possession of the bankrupt 
on the date of bankruptcy. Where the property is not in the actual or constructive 
possession of the bankrupt on the date of bankruptcy, the Bankruptcy Court does not 
have the summary jurisdiction to determine controversies in relation thereto unless 
(a) the adverse claimants to said property either affirmatively consent to the 


summary jurisdiction, or (b) the adverse claimants' consent is implied by law. 


Title 11 U.S.C. 11a(7), (Bankruptcy Act, Section 2a(7)), as amended in 


poten : ee : 
1952 V/ , contains the express provision of the Act in which consent is implied by 


virtue of the failure of the adverse party to file timely objections to the Bankruptcy 
Court's summary jurisdiction over the property in issue. 

Consent is further recognized as a basis for jurisdiction under the Bankruptcy 
Act where otherwise plenary proceedings would be necessary by virtue of the pro- 
visions of 11 U.S.C. 46b (Bankruptcy Act, Section 23b) 2/, 

Consent to the summary jurisdiction of the Bankruptcy Court may further be 
implied by the assertion by the adverse claimant of a claim in the Bankruptcy Court for 
affirmative relief. Although the consent implied in this context is not statutorily pro- 


vided for in the Bankruptcy Act, it has been so held in numerous cases culminating 


V/ ‘a. The courts of the United States hereinbefore defined as courts of bank~- 


ruptcy are hereby created courts of bankruptcy and are hereby invested, within their 
respective territorial limits as now established or as they may be hereafter changed, 
with such jurisdiction at law and in equity as will enable them to exercise original 
jurisdiction in proceedings under this Act, in vacation, in chambers, and during 
their respective terms, as they are now or may be hereafter held, to -~ * * * 


'(7) Cause the estates of bankrupts to be collected, reduced to money, and 
distributed, and determine controversies in relation thereto, except as herein other- 
wise provided, and determine and liquidate all inchoate or vested interests of the 
bankrupt's spouse in the property of any estate whenever, under the applicable laws 
of the State, creditors are empowered to compel such spouse to accept a money 
satisfaction for such interest; and where in a controversy arising in a proceeding 
under this Act an adverse party does not interpose objection to the summary juris- 
diction of the court of bankruptcy, by answer or motion filed before the expiration of 
the time prescribed by law or rule of court or fixed or extended by order of court for 
the filing of an answer to the petition, motion or other pleading to which he is adverse, 
he shall be deemed to have consented to such jurisdiction;". 


"bh. Suits by the receiver and the trustee shall be brought or prosecuted only 
in the courts where the bankrupt might have brought or prosecuted them if proceed- 
ings under this Act had not been instituted, unless by consent of the defendant, except 
as provided in sections 60, 67, and 70 of this Act." 


in the landmark decision of Katchen v. Landy, 382 U.S, 323, 86 S.Ct. 467, 15 L.Ed. 


2d 391 (1966). Of course, where the adverse claimant expressly consents to the 
exercise of the summary jurisdiction by the Bankruptcy Court over controversies to 
property, whether or not said property is in the actual or constructive possession of 
the bankrupt on the date of bankruptcy, it follows without argument that the Bankruptcy 
Court may exercise such jurisdiction. Remington on Bankruptcy, 1953 Edition, 
Volume 5, at page 350, states: | 
"One who, himself, invokes affirmative action by the bankruptcy 

court must be considered as having consented to its jurisdiction, as 

where he comes into the bankruptcy court and asks for surrender of 

property or a declaration that he is entitled to a lien thereon. (4), 

(Citations in footnote reference: "Page v. Arkansas Nat. Gas Corp ints 

53 F.2d.27, 19 ABR NS 24 (1931, CA Ark), affd. 286 US 269, 

76 L.Ed. 1096, 52 S.Ct. 507. ny 

This doctrine was examined in Nicholas v. Peter Pan Snack Shop, Inc., 
256 F.2d 349 (C.A. 5, 1958), where at page 354 the court called attention to 
1 * & * the recent amendment to the Bankruptcy Law putting an end to the controversy 
as to what constituted consent on the part of adverse claimants to the summary juris- 
diction of the referee." That court goes on to make reference to footnote material 
in which Section 2a(7) of the Act, and the legislative history surrounding the reaction 
to Cline v. Kaplan, 323 U.S. 97, 65 S.Ct. 155, 89 L.Ed. 97 (1944), are discussed 
in detail. The court then states, at page 356: 

‘It is apparent, moreover, that under the test now contained in 
the Bankruptcy Law, Lanrose (the adverse claimant) consented to a 
disposition of its claim in the summary proceeding. It is true that 


before the referee entered his order, the attorneys for Lanrose had 


filed a written brief in which they argued that the referee was without 
summary jurisdiction. This argument cannot, however, supplant the 
pleadings already on file wherein, as shown above, Lanrose did not 
object to the jurisdiction of the referee, but affirmatively prayed that 
the referee adjudicate its rights. The conclusion of the District Court 
that Lanrose did not consent to the referee's jurisdiction, quoted in 
footnote 4, supra, does not find support in the record, particularly in 
view of the quoted amendment to the Bankruptcy Act and its 
Congressional history referred to in footnote 14 infra." 
The Court of Appeals for the Tenth Circuit discussed this same doctrine in 
O'Dell v. United States, 326 F.2d 451 (1964), at pages 455 and 456: 

"A court of bankruptcy does have jurisdiction and power to 
determine a controversy between third parties concerning the ownership 
of property in which neither the bankrupt nor the trustee has title if it is 
impossible to administer completely the estate of the bankrupt without 
determining that controversy. Riverview State, 10 Cir., 217 F. 2d 455, 
Central State Corp. v. Luther, 10 Cir., 215 F.2d 38, at 45, and cases 
cited therein. And, the right to a plenary suit is a procedural right 
which may, of course, be waived. Reconstruction Finance Corp. v. 
Riverview State Bank, supra, 217 F. 2d at 459, and cases therein cited. 
Thus, one who invokes the jurisdiction of the bankruptcy court by filing 
2 claim with that court, or who fails to object to the summary jurisdic- 


tion of the court at the earliest opportunity, thereby consents to such 


jurisdiction. Commercial Discount Company v- Rutledge, 10 Cir., 
297 F.2d 370; Inter-state National Bank of Kansas City v. Luther, 


supra, and cases therein cited; James Talcott, Inc. v. Glavin, 


3 Cir., 104 F.2d 851, 853. Cert. denied, 308 US 598, 60 S.Ct. 130, 

84 L.Ed. 501. (emphasis supplied) 

‘with the foregoing principles of law applied to the facts in this : 

case, the lower court's order must be sustained. The controversy 

concerning title to the fund in the registry of the court was submitted 

to the Bankruptcy Court with the consent of all parties. The appellant’ 

invoked the jurisdiction of the bankruptcy court by filing a motion to 

impound the funds and therefore consented to the summary jurisdiction 

of the Bankruptcy Court risking all of the disadvantages which may flow 

to her as a consequence, as well as gaining all of the benefits. " 

The summary jurisdiction, either by express or implied consent as above 
discussed, is a procedural jurisdiction to proceed to determine controversies over 
property; i.e., subject matter. The adverse claimant's right to a plenary action 
may be waived since it is a procedural privilege. This matter was dealt with by the 
supreme Court in the case of MacDonald v. Plymouth Trust Company, 286 U.S. 263, 
52 S.Ct. 505, 76 L.Ed, 1093 (1932). In this case, the trustee petitioned to set aside 
certain transfers of property as voidable preferences. The respondent appeared, 
denied material allegations, but consented in open court to determination of the issue 
by the referee. The court stated, at pages 266 and 267: 

In cases where the defendant made timely objection to a 
determination by the referee, it has been said that the referee is 
without power to hear the issues involved in a plenary suit, and that, 


such a suit, if brought before him, must be dismissed for want of 


adjudication. * * * Where a suit by the trustee is plenary in character, 


as are those authorized by section 60b, both parties to it are entitled 


to claim the benefits of the procedure in a plenary suit, not available 


in the summary method of procedure which, under the provisions of 
the Bankruptcy Act, is employed by the referee. A denial of those 
benefits would be in effect a denial of the right to a plenary suit, to 
which both parties are entitled under 60b. But it does not follow that 
this privilege, extended for the benefit of a suitor, may not, like the 
right to trial by jury, be waived. See Harrison v. Chamberlain, 
271 US 191, 70 L.Ed. 897, 46 S.Ct. 467 * **, and being waived, 
that the referee is without the power given to courts of bankruptcy 
to decide the issues." 

The court then said, at page 267: 


11 > * & and we can perceive no reason why the privilege of 


claiming the benefits of the procedure in a plenary suit secured to 


suitors under sections 60b and 23b, may not be waived by consent, as 

any other procedural privilege of the suitor may be waived, and a more 

summary procedure substituted. Chicago B & Q R. Co. v- Willard, 

220 US 413, 419-421, 55 L.Ed. 521,524,525, 31S.Ct. 460." 

An adverse claimant may by his actions manifest a consent to determination 
of his claim in the Bankruptcy Court through summary proceedings before the 
Referee, even though the nature of his claim is such that he has a right to insist 
that it be decided in a plenary suit. Gill v. Phillips, 337 F.2d 258 (C.A. 5, 1964); 
rehearing denied 340 F. 2d 318. 

Adverse claims and controversies between third persons over property 
involved in settlement of a bankrupt estate can be determined by the Bankruptcy 
Court if there is no objection by those in interest to exercise of its summary 
jurisdiction. Central States Corp. v. Luther, 215 F.2d 38 (C.A. 10, 1954); cert. 


denied 348 U.S. 951, 99 L.Ed. 743, 75 S.Ct. 438. In commenting on the doctrine 


of consent to summary jurisdiction, Remington on Bankruptcy, 1968 Supplement, 
Volume 5, at page 35, states: : 
"Jurisdiction cannot be supplied on a court by consent where the 
Constitution or statutes have failed to confer it, but if the possibility of 
jurisdiction is there, every presumption will be indulged in favor of 
its existence." | 
The present language of Section 2a(7) was incorporated into the Bankruptcy 
Act by the 1952 amendment. Prior to 1952, there was a trend of decisions which 
held that in these cases failure to make timely objection constituted consent to 
summary procedure. But the Supreme Court, in Cline v. Kaplan, supra, held that 
an adverse claimant was not deemed to have consented to the jurisdiction of the 
Bankruptcy Court if he made formal objection thereto at any time prior to entry of 
afinal order. The reaction to the Cline decision brought about the 1952 amendment 
to 2a(7). The legislative history of that amendment, as set forth in H.R. Rep. 2320 
on S. 2234, 82d Cong. 2d Sess. 4 (1952), makes its purpose and intent clear: 
"9, Section 2(b) of the bill amends section 2a (7) of the act by 
adding a provision correcting a defect which has developed in section 
23a of the act. It has seemed wiser, however, to amend section 2a (7) 
rather than section 23a, in order to make the change applicable to the 
entire act including the debtor relief chapters. 
"The bankruptcy court, where a controversy involves property 
not in its actual or constructive possession, and adversely held, : 
nevertheless has summary jurisdiction if the respondent consents ! 
thereto; and it has generally been held that a respondent consented 
when he did not object to such jurisdiction, either by preliminary | 


motion or in his answer, and proceeded on the merits. Moonblatt v. 


Kosmin, 55 Am.B.R. (N.S.) 267, 139 F.2d 412 (C.C.A. 3, 1943). 
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However, in 1944, in Cline v. Kaplan, 323 U.S. 97, the Supreme Court 
overruled this line of cases and held, in effect, that a respondent is not 
to be deemed to have consented, if he made formal objection to the sum- 
mary jurisdiction at any time before entry of the final order in the pro- 
ceeding, even though the controversy had been proceeded with on its 
merits without his objecting to jurisdiction. This holding has unsettled 
sound procedure and an expeditious administration in bankruptcy. A 
respondent may now proceed on the merits and gamble on a favorable 
decision. When he perceives or fears that the decision will be against 
him on the merits, he may interpose his formal objection to jurisdiction 
at any time before the entry of the order, and, should his objection be 
sustained, the summary proceeding must be dismissed. In such event, 
the trustee is required to relitigate the issues in a plenary action. 

"The proposed amendment is intended to overcome this unsatisfac- 
tory situation and is keyed to rule 12(h) of the Federal Rules of Civil 
Procedure, which requires the timely interposition of an objection to 
jurisdiction and, if not so made, the defense is deemed waived." 

In commenting on the amendment, Remington on Bankruptcy, 1953 Edition, 
Volume 5, states at page 350: 


"The 1952 amendment of section 2a (7) of the Act approaches the 


matter from a different angle. Under it, if the adverse party does not 


interpose objection to summary jurisdiction 'by answer or motion’ filed 
before expiration of time to answer or move, ‘he shall be deemed to 

have consented to such jurisdiction.' He is not merely waiving objections 
but affirmatively consenting by failure to object in the manner and within 


the time specified. The change was intended to, and clearly did, render 


obsolete the Supreme Court's decision in the Cline case, and other 
decisions permitting the defendant to avoid consent by delayed objec- 
tion, or merely to put in a casual objection at any stage of the pro- 
ceedings, disregard it, and then insist upon it forcefully for the first 


time when he saw an adverse decision imminent. 


"It has almost uniformly been considered too late to raise the 

objection for the first time on appeal, 2 and the 1952 amendme nt 

strengthens this view." (emphasis supplied). (Citations in footnote 

reference: "Re Prima Co., 98 F.2d 952, 38 ABR NS 46 (1938, CA 7th 111), 

cert. den. Keig v. Harris Trust & Sav. Bank, 305 US 658, 83 L.Ed. 426, 

59 S. Ct. 357,358; Re Tax Service Asso. , 95 F.2d 373, 36 ABR NS 368 

(1938, CA Ill), affd. 305 US 160, 83 L.Ed. 100, 59 S.Ct. 131, 38 ABR NS 

85, reh. den. 305 US 674, 83 L.Ed. 437, 59 S.Ct. 247.") : 

The Court of Appeals for the Tenth Circuit, in Inter-state National Bank of 
Kansas City v. Luther, 221 F.2d 382 (1955), discussed the implementation of 2a (7), 


and after reviewing a line of decisions indicating a trend opposed to summary juris- 


diction by implied consent, the holding in the Cline case, and the resulting criticism, 


stated, at page 387: 
"Apparently inspired by this criticism and these recommenda- 
tions, the Congress amended section 2, sub. a(7), of the Bankruptcy 
Act, 11 U.S.C. 11, sub. a (7), to provide that * * *,' (The court 
here quotes statutory language.) 'The amendment was keyed to Rule 
12(h), Federal Rules of Civil Procedure, and was designed to poine 
waiver and consent in bankruptcy cases into conformity with the 


requirements of that applicable rule." 


General Order 37 of the General Orders in Bankruptcy, adopted by the 
Supreme Court of the United States, as amended May 29, 1961, effective July 19, 
1961 / , makes the Federal Rules of Civil Procedure applicable in bankruptcy pro- 
ceedings insofar as they are not inconsistent with the Bankruptcy Act. The language 
of H.R.Rep. 2320 on S. 2234, 82d Cong. 2d Sess. 4 (1952); the case law as set 
forth in Inter-state National Bank of Kansas City v. Luther, supra; and the com- 
ments of Clarence Clyde Ferguson in "The Consensual Basis of Subject-Matter 
Jurisdiction in Matters of Bankruptcy: Fact and Fiction" -- XIV Rutgers Law Review, 
Spring 1960, No. 3, demonstrate the application to bankruptcy proceedings of Rule 
12(h) of the Federal Rules of Civil Procedure. The Law Review article, at page 
509, states: 

"The issue of the applicability of Rule 12 (h) itself discloses an 
understanding of the nature of the subject matter of 2a (7) consent clause. 

Rule 12b(2) excepts from the application of 12(h) objections asserting 

lack of subject matter jurisdiction of the court. Consequently, it might 


be initially supposed that the draftsmen of the 1952 amendment to 2a (7) 


intended solely to reach the question of the manner of exercise of juris- 


diction and not the problem of basis of jurisdiction. But the procedural 
right to a plenary proceeding has always been recognized as waivable. 
In re Nathan, 98 F.Supp. 686 (S.D. Cal. 1951); American Employers 
Ins. Co. v. Leach,’ 119 F.Supp. 578 (D. Colo. 1954). Thus, where the 


trustee institutes summary proceedings 2a(7) operates as an omnibus 


V/ "37, --General Provisions. In proceedings under the Act the Rules of Civil 
Procedure for the District Courts of the United States shall, in so far as they are not 
inconsistent with the Act or with these general orders, be followed as nearly as may 
be. But the court may shorten the limitations of time prescribed so as to expedite 
hearings, and may otherwise modify the rules for the preparation or hearing of any 
particular proceeding." 


consent provision upon the adverse claimant's failure to object: 

(1) to the existence of subject matter jurisdiction and (2) to the 
exercise of that jurisdiction summarily. There is support for 

such a con.xruction in the legislative history of the 1952 amendment | 
to 2a (7). It clearly appears that the amendment was intended to 
regulate the procedural defense against summary proceeding where 
the adverse party was in the position to lay claim to a plenary 
proceeding. " 


Application of Legal Principles 
Relating to Summary Jurisdiction to the Facts 


The Doctors expressly consented to the summary jurisdiction of the Bankruptcy 
Court —- 

The Doctors, through their counsel, at the hearing on the Order to Show Cause, 
indicated in response to inquiry by the Referee in Bankruptcy that they did not have any 
objection to the exercise of summary jurisdiction by the Bankruptcy Court (Tr. of 
October 22, 1964 hearing before the Referee in Bankruptcy - J.A. 53-55). : Accord- 
ingly, having expressly consented, the Doctors have no basis for later objecting to 
the summary jurisdiction of the Bankruptcy Court in their Petition for Review filed 
to the heferee's order of June 20, 1968, which order determined issues on the merits 
relating to the Escrow Fund and was in no manner directed to the court's summary 


jurisdiction which had not been in issue before the Bankruptcy Court. 


The Doctors impliedly consented to the summary jurisdiction of the Bankruptcy 


Court over controversies relating to the Escrow Fund -- 
1. The Doctors invoked the summary jurisdiction of the Bankruptcy Court by 
seeking its affirm ative relief in the answer of William T. Spence to Order to Show 


Cause and for order directing release of the funds to William T. Spence (J.A. 36-41). 


As part of the pleading, the said Spence, acting for himself and other doctors, prayed 

1 >* * * that an order be entered herein releasing the Twelve Thousand.Two Hundred 

($12, 200. 00) Dollars and directing the First National Bank of Arlington to pay over 

to William T. Spence the sum of Twelve Thousand Two Hundred ($12, 200. 00) Dollars." 
2. The Doctors further expressly invoked the summary jurisdiction of the 

Bankruptey Court by the filing by them of motions for leave to file petitions for 


reclamation (J.A. 121) in which they each asserted a right to a specific portion of the 


Escrow Account which had been ordered turned over to the Trustee in Bankruptcy by 


the Referee's order of February 20, 1968 (J. A. 122). 

Assuming, arguendo, that the Doctors, through counsel, had not expressly 
consented to the summary jurisdiction of the Bankruptcy Court as set forth in nky 
above, by virtue of the express provisions of Section 2a(7), the Doctors are deemed 
statutorily to have consented to the summary jurisdiction of the Bankruptcy Court over 
the Escrow Account and controversies arising therewith. The Doctors invoked the 
equitable jurisdiction of the Bankruptcy Court by affirmatively seeking a determination 
as to their entitlement to a portion of said account. 

3. The Doctors are deemed to have consented to the summary jurisdiction of 
the Bankruptcy Court under the express provisions of the Bankruptcy Act by their 
failure timely to oppose its jurisdiction. 

The Trustee's Motion to Enjoin William T. Spence, et al. (J.A. 33), paragraphs 
6 and 7, affirmatively invoked the summary jurisdiction of the Bankruptcy Court. The 
Referee's order of September 17, 1964 (J.A. 27) enjoining William T. Spence, et al., 
specifically fixed a time within which Spence was directed to file written opposition to 
the Trustee's motion by providing for a responsive pleading to be filed on or before 
five (5) days from the date of the hearing fixed by said order (October 22, 1964). 


Accordingly, the time for objecting to the summary jurisdiction of the Bankruptcy 


Court by answer was fixed by order of court for October 17, 1964, five (5) days prior 


to the date of hearing fixed by said order. The only responsive pleading filed by the 
Doctors, through Spence, was the Answer of William T. Spence to the order to Show 
Cause and for an Order Directing the Release of Funds to William T. Spence (J. A. 36). 
There is no opposition, express or implied, to the summary jurisdiction of the Bank- 
ruptcy Court in the answer filed. Further, on the contrary, counsel for the Doctors, 
at the hearing on October 22, expre ssly indicated no objection to the summary juris- 
diction as set forth above, thus negativing any possible inference to be drawn from 
the answers that the respondents opposed or objected to the Bankruptcy Court's sum- 
mary jurisdiction to determine the controversy relating to the Escrow Fund. As the 
record demonstrates, the answer of William T. Spence is an answer on the merits 
raising factual and legal issues submitted for determination by the Bankruptcy Court 
in the exercise of its jurisdiction. Further, conclusively supporting the Trustee's 
position herein, counsel for the Doctors in the Opposition to Motion fon Summary 
Affirmance affirmatively and expressly admitted that no objection to the Bankruptcy 
Court's summary jurisdiction had ever been taken in the Bankruptcy Court and that 
such an issue was raised for the first time in the Petition for Review before the 
District Court, arguing that objection to the jurisdiction of the Bankruptcy Court 
could be raised at any time including while on appeal. See page 4 of said opposition 
in which counsel argues: | 
"It is true that no plea was filed to the jurisdiction of the 

Bankruptcy Court and that actually nothing was filed covering this 

matter until the Petition for Review was filed in the United States 

District Court, but it is contended that the plea to the jurisdiction 

of the court may be filed at any time, even in the Court of poooats 


and the Circuit Court of Appeals must decide whether the District 


Court had jurisdiction of the action although such question was not 

raised by the parties." 

The express language of 11 U.S.C. 11a(7) (Section 2a(7), Bankruptcy Act), as 
amended in 1952 to overcome the impediment to expeditious summary procedure 
resulting from the decision in Cline v. Kaplan, supra, leaves no doubt or ambiguity 
that where an adverse claimant fails to object timely to the summary jurisdiction of 
the Bankruptcy Court, by answer or motion filed before the time prescribed (inter 
alia, by order of court for the filing of an answer to the motion or other pleading to 
which said party is adverse), said adverse party " * * * shall be deemed to have 


consented to such jurisdiction." 


4. The Petition to Review the Referee's order of June 20, 1968, and the 


appeal from the order of the District Court of December 30, 1968, denying Petition 
for Rehearing Petition for Review is an untimely effort to review and appeal from the 
Referee's order of October 27, 1964, expressly decreeing summary jurisdiction. 

The Referee's order of October 27, 1964, entered upon the hearing on the 
Trustee's Motion for an Order to Show Cause (J.A. 57) expressly decreed summary 
jurisdiction of all controversies relating to the claim of the Doctors to the Bankrupt's 
Escrow Account. The said order expressly made findings as to the court's summary 
jurisdiction (J. A. 61). The order further determined and decreed the Bankruptcy 
Court's summary jurisdiction by directing as follows: 

"ORDERED: ‘That subject to the jurisdiction and until further 

order of this court the sum of $12, 200. 00 now on deposit in the First 

National Bank of Arlington in the name of Balogh & Company Escrow 

Account shall remain therein.” 

Bearing in mind, as set forth above, that counsel for the Doctors (a) expressly 


indicated no objection to the Bankruptcy Court's summary jurisdiction in response to 


the Referee's inquiries at the October 22 hearing, (b) filed an answer on the merits 


of the Trustee's motion and did not object to the summary jurisdiction in said answer, 
and (c) affirmatively sought as part of the answer an order directing the release of the 
funds to Spence, it taxes one's imagination how the Doctors could have, in good faith, 
sought a review of said order which was entirely consistent with their own position, 
both affirmatively stated and implied by the facts and in law. Notwithstanding this, 
however, assuming that as an afterthought counsel for the Doctors decided, due to the 
ruling of the court in its October 27, 1964 order, that he would petition for review of 
said order premised on his now stated position that the objection to the jurisdiction of 
a court may be asserted at any time, even raised for the first time, on appeal, itis 
quite obvious that the time for such a petition for review and appeal as to summary 
jurisdiction of the Bankruptcy Court was from its order of October 27, 1964. How- 
ever, the Doctors, more than 3- 1/2 years later, and after extensive hearings by the 
Bankruptcy Court on the merits of the controversy relating to the escrow fen elect 
to raise the jurisdictional issue for the first time ona review of the Referee's order 
of June 20, 1968, ruling adversely to the claims of the Doctors on the mentise 

It was to avoid just such a possible interference with the expeditious admin- 
istration of the bankruptcy estate and determination of issues and controversies 
relating to property that gave rise to the 1952 amendment to the Bankruptcy Act, 
overcoming the effect of the decision in Cline v. Kaplan, supra. The fact situation 
in Cline v. Kaplan is far iess of an aggravated interference with the Bankruptcy 
Court's expeditious summary jurisdiction than the facts pre sented in the present 
case. Nonetheless, in order to avoid such undue delay and interference with 
expeditious administration, Congress amended Section 2a(7) of the Bankruptcy Act. 
The present section, as amended, is clear, unambiguous, and has, as the citations 


above set forth reveal, been applied to strike down such delaying procedures as here 


evident. As the cases hold, the right of an adverse claimant to a plenary action is a 
procedural privilege that may be waived, the waiver constituting consent to summary 
adjudication of the controversy (See legal argument, supra). The said procedural 
right has been analogized to the right to waive a trial by jury by not expressly 
requesting such trial under the provisions of the Federal Rules of Civil Procedure. 
Therefore, the specious argument of the Doctors’ counsel in his brief that a plea to 
the court's jurisdiction may be made at any time is wholly without merit in view of 
the applicable law relating to the summary jurisdiction of the Bankruptcy Court by 
actual or implied consent. Counsel's further argument in his brief that Rule 12(h) 

of the Federal Rules of Civil Procedure requires that whenever it appears by 


suggestion of the parties or otherwise that the court lacks jurisdiction of the subject 


matter is answered by reference to 12¢by/ of the Federal Rules of Civil Procedure 


which excepts from the application of 12(h) objections asserting lack of subject matter 
jurisdiction of the court. Reference is made to the quotation from the comments of 


Clarence Clyde Ferguson in XIV Rutgers Law Review, supra (Pp. 21). 


y "Every defense, in law or fact, to a claim for relief in any pleading, whether 
aclaim, counterclaim, crossclaim, or third-party claim, shall be asserted in the 
responsive pleading thereto if one is required, except that the following defenses may 
at the option of the pleader be made by motion: (1) lack of jurisdiction over the subject 
matter, (2) lack of jurisdiction over the person, (3) improper venue, (4) insufficiency 
of process, (5) insufficiency of service of process, (6) failure to state a claim upon 
which relief can be granted, (7) failure to join a party underRule 19. A motion 
making any of these defenses shall be made before pleading if a further pleading is 
permitted. No defense or objection is waived by being joined with one or more other 
defenses or objections in'a responsive pleading or motion. If a pleading sets forth a 
claim for relief to which the adverse party is not required to serve a responsive 
pleading, he may assert at the trial any defense in law or fact to that claim for relief. 
If, on a motion asserting the defense numbered (6) to dismiss for failure of the plead- 
ing to state a claim upon which relief can be granted, matters outside the pleading 

are presented to and not excluded by the court, the motion shall be treated as one 

for summary judgment and disposed of as provided in Rule 56, and all parties shall 

be given reasonable opportunity to present all material made pertinent to such a 
motion by Rule 56.” 


Accordingly, under the application of the express provisions of 11 U.S.C. 
11a(7) (Bankruptcy Act, Section 2a(7)) to the facts of the present case, the Doctors 
are deemed to have consented to the summary jurisdiction of the Bankruptcy Court 
to determine the controversy relating to their claims to the Escrow Fund. Further, 
arguendo, even were this not so, by express statutory provision, the failure of the 
Doctors to file a petition to review the Referee's order of October 27, 1964 (J. A. 57), 
precludes their present appeal from the order of June 20, 1968, on the basis of 
objection to the summary jurisdiction of the Bankruptcy Court. Title 11 U. S.C. 47a 
(Bankruptcy Act, Section 24a) supports the position that: 

"The United States court of appeals, in vacation, in chambers, 

and during their respective terms, as now or as they may be hereafter 

held, are hereby invested with appellate jurisdiction from the several 

courts of bankruptcy in their respective jurisdictions in proceedings in 

bankruptcy, either interlocutory or final, and in oneceeraten arising 

in proceedings in bankruptcy, to review, affirm, revise, or reverse, 

both in matters of law and in matters of fact: * * * ." 

Since the controversy relating to the Escrow Account is a controversy arising in 
proceedings in bankruptcy, an appeal from the order of October 27, 1964, expressly 
decreeing the summary jurisdiction of the Bankruptcy Court over the Escrow Account, 
would lie whether said order be interlocutory or final. 

5. The provisions of 11 U.S.C. 107a(1) (Bankruptcy Act, Section 67a(1)), 
relating to the summary jurisdiction of the Bankruptcy Court over Trustee's avoidance 


of liens through legal and equitable proceedings arising within 4 months of bankruptcy 


are inapplicable. 


Counsel for the Doctors, in his argument set forth in his brief, relies heavily 


on the provisions of Title 11 U.S.C. 107a(1) (Bankruptcy Act, Section 67a(1)) relating 


to avoidance of liens through legal and equitable proceedings which arose while the 
bankrupt was insolvent and within four (4) months of bankruptcy. Title 11 U.S.C. 


107a(4) (Bankruptcy Act, Section 67a(4)) expressly confers by statute summary 


jurisdiction of the Bankruptcy Court to hear and determine the rights of any parties 


under subdivision "a". The thrust of appellants' counsel's argument is that since the 
attachment on the Escrow Account arising from the Spence attachment action filed 
in the Circuit Court, Arlington County, was made upon the bank more than four (4) 
months prior to the filing of the petition in bankruptcy, the Bankruptcy Court lacks 
summary jurisdiction to avoid the attachment lien upon the Escrow Account. The 
Doctors' counsel misconceives the Trustee's proceeding initiated by the filing of a 
motion directed to Spence and others to show cause why the Escrow Fund should not 
be turned over to the Trustee and the court determine all controversies in relation 
thereto. The Trustee's motion did not seek to avoid the attachment lien which arose 
more than four (4) months before bankruptcy. It did seek, however, to have the 
Bankruptcy Court exercise its summary jurisdiction to determine the controversies 
between the Doctors and the Trustee, representing the interest of creditors of the 
bankrupt, as to who was entitled to the balance of $12,200. 00 remaining in the 
account. The attachment lien did not affect the rights of the parties to the fund but 
merely placed a lien thereon by attachment before judgment to preserve the fund for 
the ultimate person entitled thereto upon adjudication of the controversy between 

the Doctors and the Bankrupt. 

Assuming, arguendo, that the attachment under Virginia law divested the 
Bankrupt of actual control and possession over the fund so that at the date of bank- 
ruptcy the fund would not be deemed under the Bankrupt's actual or constructive 
possession, nevertheless, by the application of the provisions of Section 2a(7), by 


the express consent of the Doctors' counsel, and by the implied consent arising upon 


the affirmative relief sought by the Doctors, the objection to the exercise of the 
summary jurisdiction by the Bankruptcy Court over the Escrow Account due to lack 
of actual or constructive possession was waived by the Doctors. The decision of the 
Third Circuit Court of Appeals In the Matter of Consolidated Container Carriers, 

“ot, Maurice Stearn, Trustee, Appellant, 385 F.2d 362, relied upon by 
appellants' counsel in his brief, sets forth perfectly good and sound principles of law 
relating to facts arising upon the Trustee's application to avoid the attachment under 
the provisions of Section 67a, andis, therefore, distinguishable from the facts herein. 
In that case, a writ of foreign attachment was issued against the bankrupt more than 
four (4) months prior to the filing of an involuntary petition effecting attachment on 
the debtor's bank account in the Continental Bank & Trust Company. The Referee 
held the Bankruptcy Court had summary jurisdiction. No judgment had been obtained 
by the attaching creditor against the bankrupt. Applying the provisions of Section 


67a(1), the court of appeals held that since the attachment was executed more than 


four (4) months prior to the commencement of the bankruptcy proceeding that the 


Bankruptcy Court did not have summary jurisdiction to determine the controversy 
relating to the fund and that plenary proceedings would have to be instituted. 

The court determined the legal incidence of the foreign attachment law of 
Pennsylvania stating that its purpose was to attach the property of an out-of-state 
defendant and to compel his appearance. The court held that the attachment statute 
deems the attached property to be outside the possession and control of the defendant 
and in custodia legis from the moment of the service of the writ of attachment. Since 
the attachment constituted a lien on the bank account more than four (4) months prior 
to the filing of the bankruptcy petition, the court held that the Bankruptcy Court lacked 
summary jurisdiction over said account. The court, however, goes on to distinguish 


its decision from the decision of In re Boylan, 65 F.Supp. 105 (E. D. Pa.| 1946), in 


which case the creditor of the bankrupt obtained two judgments in 1926 and in 1930 


filed attachment executions against a debtor of the bankrupt for money owing to the 


bankrupt. In 1945 the debtor filed a voluntary petition in bankruptcy. In the interim, 
the creditor took no further steps in the garnishment proceeding. The question was 
whether the bankruptcy court had jurisdiction over the property subject to the attach- 
ment lien. The court held it did for reason that in the Boylan case, the creditor had 


voluntarily submitted himself to the jurisdiction of the bankruptcy court by filing his 


proof of claim. 


The court held, in the Consolidated Container case, that since the bank was in 
the position of bankrupt's debtor, it is not subject to the summary jurisdiction of the 
bankruptcy court unless it consents to such jurisdiction. In said case, the bank 
objected. 

The law was correctly applied in the Consolidated Container case to the facts 
before the court. However, the facts in that case are distinguishable in material 
detail to the present facts. In addition to the consent of counsel for the Doctors to 
the summary jurisdiction of the Bankruptcy Court, the Bank consented to the summary 
jurisdiction of the Bankruptcy Court (J. A. 54). Therefore, it is respectfully sub- ~ 
mitted that had the bank in the Consolidated Container case consented to the summary 
jurisdiction of the court, the decision would have been different. 

In the Consolidated Container case, both the attaching creditor and the bank 
expressly objected to the summary jurisdiction of the Bankruptcy Court, and at no 
time by their conduct gave rise to any basis for assertion of the doctrine of implied 
consent. The Consolidated Container case is thus fully distinguishable on its facts. 

To the same effect is the case of Griffin, et al. v. Lenhart, et al., 266 F. 671 


(C.A. 4, 1920), a case which held that where attachment liens issued by a state 


court were levied and were established more than four (4) months prior to bank- 


ruptey, the bankruptcy court was not to interfere with the jurisdiction of the state 
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court to enforce said liens. The case does not deal with the summary jurisdiction of 


the Bankruptcy Court under Section 2a(7). 

Appellants' citation of the Consolidated Container and Griffin cases add 
nothing to the appellants" position since the cases set forth law correctly applied to the 
facts therein and are distinguishable from the facts herein. 

Counsel for appellants also relies upon the case of Alexander v. Westga te, 

111 F.2d 769 (C.C.A. 9, 1940), for the proposition that in order for the Bankruptcy 
Court to have summary jurisdiction, it is necessary that the court have original 
jurisdiction of the proceedings and that the question of jurisdiction of the Bankruptcy 
Court may be raised at any time. The facts of this case involve a bill of complaint 
in the said court alleging that a controversy involves a sum in excess of $, 000. 00 
and alleges that defendants were citizens of different states but fails to allege citizen- 
ship of the plaintiff and, therefore, must be dismissed for want of jariadiction under 
Title 28 U.S. C., Section 1331, where other grounds of jurisdiction are not involved. 
This case does not arise in a proceeding in bankruptcy and there is no mention of the 
Bankruptcy Act nor does it involve the interpretation of the summary jurisdiction of 
the Bankruptcy Court. 

The case of Duvall v. Southern Municipal Corporation, 63 A. 2d (Mun. Ap. D.C. 1949), 
holds that where the Municipal Court for the District of Columbia is without jurisdiction 
to determine issues involving title to real estate, such jurisdiction over the subject 
matter may not be conferred on that court by consent by defendant's failure to raise 
the defense in the form of a motion before trial, and that defendant is not precluded 
from raising this defense at the trial of the action. | 

The Doctors rely heavily on the holding in Jackson v. Kuhn, 254 F. 2d 555 
(C.A. 8, 1958), for the doctrine that Rule 12(h) of the Federal Rules permits them to 


raise the question of jurisdiction for the first time on appeal. The case deals with 


the question of original jurisdiction of federal courts under Title 28 U.S. C. Section 
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1331, and arises out of an action for an injunction and declaratory judgment to enjoin 


defendant, military personnel, from policing, occupying, or interfering with property, 
students, or operation of a public high school and does not in any way deal with the 
summary jurisdiction of the Bankruptcy Court. 

These cases, relied upon by the appellants, bringing into interpretation Title 
28 of the United States Code, are inapplicable and inappropriate and irrelevant to the 
interpretation of the application of the jurisdictional provisions of the Bankruptcy Act 
relating to its exercise of summary jurisdiction. 

6. The Referee’s order of June 20, 1968, denying the Doctors leave to file 
petitions for reclamation, to which a Petition for Review was filed, invoked the equitable 
doctrine of unclean hands, and no issue was argued on review to the correctness of the 
Referee's ruling on its merits. 

Counsel for the appellants states in his brief that the sole issue before this 
court on appeal is whether or not the Bankruptcy Court has summary jurisdiction of a 
foreign attachment proceeding issued and served more than four (4) months before 
bankruptcy. The issue stated by counsel completely begs the true issue as determined 
in the Referee's order of June 20, 1968 (J.A. 20). As admitted by the Doctors' counsel, 
the jurisdictional issue was for the first time ascertained in the Petition for Review. 
Such issue was not before the Referee as an issue determined by his order of June 20, 
1968. Such issue as to the Referee's jurisdiction had been finally determined by the 
Referee's affirmatively decreeing summary jurisdiction in his order of October 27, 


1964, from which no review or appeal was taken. 


Under the provisions of General Order 47 of the General Orders in Bankruptcy, 
adopted by the Supreme Court of the United States, as amended May 29, 1961, effective 
July 19, 1961 V/ the reviewing court must accept the Referee's findings of fact unless 
clearly erroneous. The same principle is applicable to findings of fact on appeal. 

The Doctors do not set forth in the Petition for Review filed any alleged error in the 
Referee's findings of fact in his order of June 20, 1968, adopting his memorandum of 
June 14, 1968, which contained exhaustively detailed findings of fact and conclusions of 
law. Accordingly, the true issue on review and appeal, however never raised by the 
Doctors, is whether or not there was either (a) error in the findings of fact or (b) error 
in the application of law as stated in the Referee's conclusions of law applying the 
doctrine of unclean hands to the Doctors and their counsel in denying the filing of 


petitions for reclamation. The appellants, through counsel, choose to ignore the 


Referee's order, its findings and conclusions, and to petition to review on the issue of 


lack of summary jurisdiction which had never been raised and which could not then be 
raised as it was untimely. It is apparent that the review seeking to test a jurisdictional 
issue for the first time raised on review was an afterthought of counsel for the Doctors. 
Further, the Doctors do not undertake an appeal to this court from the order of the 
District Court of November 21, 1968, denying the Petition for Review and affirming 

the Referee, but undertake to take an appeal from the order of the District Court of 


December 30 denying the Petition for Rehearing Petition on Review. 


1/ 


= "47, --Reports of Referees and Special Masters. Unless otherwise directed 

in the order of reference the report of a referee or of a special master shall set forth 
his findings of fact and conclusions of law, and the judge shall accept his findings of 
fact unless clearly erroneous. The judge after hearing may adopt the reportior may 
modify it or may reject it in whole or in part or may receive further evidence or may 
recommit it with instructions. 


CONCLUSION 


Trustee's counsel respectfully suggests that the entire review and appeal are 


frivolous, designed for delay, and continue a course of vexatious litigation initiated 


in 1959. Appellee suggests that this court should dismiss the appeal and surcharge 
the appellants with all taxable costs. Appellants' counsel has chosen to limit the 
appeal to a jurisdictional issue and in so doing necessitated a complete review of 
the history of the issue between the appellants and the appellee beginning with the 
appellee's Motion for an Order to Show Cause filed in September 1964 (J. A. 31). 
The appellants’ counsel would have the court consider that the inclusion in the con- 
tents of the Joint Appendix by appellee of pleadings and memoranda beginning in 
1964 is unnecessary since he chooses to raise a single jurisdictional issue which 
had never been challenged in the Bankruptcy Court. Appellee respectfully submits 
that in order for this court reasonably to determine the total lack of merit of 
appellants' contention regarding jurisdiction, it was necessary to review the history 
of litigation between the Doctors and the Trustee. 

It is respectfully submitted that the appeal should be dismissed with all 
taxable costs assessed against the appellants. 


Respectfully submitted, 


SAMUEL M. GREENBAUM 
401 Tower Building 

1401 K Street, N. W. 
Washington, D. C. 20005 


Attorney for Eaward J. McGrath, 
Trustee in Bankruptcy, APPELLEE 


